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Reproduction in Part of the Report of the Special 

Committee of the National Association of Railroad 

and Utilities Commissioners on Cooperation with 

the I.C.C. in the Study of the Railroad Passenger 
Deficit Problem * 


1952 
Introduction 


In 1936, for the first time, complete statistics were compiled by the 
Interstate Commerce Commission to show the net railway operating 
income (or deficit) separately for the freight and passenger services 
of Class I Railways* of the United States. 

For many years prior to 1936, the Interstate Commerce Commission 
had compiled statistics separating revenues and so-called above-line ex- 
penses between freight and passenger services. No separation had 
been made, however, of tax accruals or rentals. On the basis of that 
incomplete separation, it appeared that passenger service revenues had 
been adequate to pay all expenses assigned to passenger service in each 
year through 1929. From 1930 until 1935, the passenger operating 
ratio exceeded 100, indicating an operating deficit in each of those 
years, but prior to 1935, the highest deficit recorded on the basis then 
employed was $126,589,000 in 1934. In 1935 the deficit increased to 
$161,407,000. 

On the basis for separating revenues and expenses, including taxes 
and rentals, made effective in 1936, the railroads incurred from pas- 
senger service a net railway operating deficit of $233,327,000 for the 
year ended December 31, 1936. This deficit was equivalent to 26.2 per- 
cent of the $891,704,000 net railway operating income earned from the 
freight services that year. 

The statistics released for 1936 confirmed the knowledge of some 
and the suspicion of others that passenger service was due a large 
share of the blame for the railroad’s unsatisfactory financial condition. 
It would be inaccurate and unfair to imply that the railroads had 
given no attention to the passenger deficit problem either before or 
ifter 1936, but it is probably true that the passenger deficit was not at 
that time regarded as the industry’s most important problem. For one 
thing, passenger service had reflected a deficit condition for only a few 
years (beginning with 1930, except in the Eastern District where no 
deficits were recorded until 1932) and the passenger losses were gen- 
ally regarded as a temporary condition. Then too, the railroads, in 
1936, were in the midst of what appeared to be almost a battle for 
urvival against the newly-regulated motor carrier industry. 





_ 1 The complete report (79 pages) may be obtained from the National Asso- 
dation of Railroad and Utilities Commissioners, 7413 New Post Office Bldg., P. O. 
Box 684, Washington 4, D. C. Price $1.25 


The report was adopted by the NARUC at Little Rock, Arkansas, Nov. 11, 1952. 
2 Railroads with gross operating revenues of one million dollars per year or more. 
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The passenger deficit for the five pre-war years (1936-40) averaged 
$248,635,000, or only about $15,000,000 more than it was in the year 
1936. 

In 1940 the deficit reached a peak of $262,058,000 and declined 
slightly in 1941. 

Beginning with the first full war year of 1942, the passenger service 
deficit entirely disappeared and during the four war years, 1942-45, 
passenger service produced net railway operating income averaging 
$208,320,000 per year. 

Indeed it is a seldom recognized fact that freight service was not 
extremely profitable during World War II. Net railway operating in- 
come from freight service in several years has exceeded the highest 
earned during World War II; therefore, it is apparent that the opulence 
of some of the carriers and the general well being of all can be at- 
tributed largely to the passenger service earnings of the war period. 

Almost immediately after the end of the war, however, passenger 
service resumed its problem-child status, and in 1946 the railroads were 
compelled to report a substantial passenger service deficit which 
trebled itself in 1947, and continued to increase. Before the end of 
1948 the carriers had already received two substantial general increases 
in freight rates (Ex Parte 162 averaging 17.6 percent, and Ex Parte 
166 averaging 22.6 percent) and were seeking another increase of 
more than a billion dollars in a case docketed by the Interstate Com- 
merce Commission as Ex Parte 168. During the hearing in this case 
shippers, who had become alarmed at their rapidly increasing trans- 
portation costs, began levelling accusing fingers at the passenger serv- 
ice deficit, and some shipping interests went so far as to suggest that 
the passenger service losses should be eliminated from consideration in 
fixing freight rates for the future. Other parties were quietly and 
cautiously suggesting governmental subsidies to overcome the rail 
passenger losses. 

With this background, in which the passenger deficit loomed as the 
most challenging problem in the regulatory field, it was not surprising 
that the National Association of Railroad and Utilities Commissioners 
selected as a topic for discussion at its 61st Annual Convention at 
Cleveland, Ohio, in 1949, ‘‘Mounting Railroad Passenger Service 
Deficits.’’ 

Following this discussion, the Association unanimously adopted a 
resolution creating this committee and instructing it to make a study of 
the railroad passenger deficit problem in ceoperation with the Inter- 
state Commerce Commission. 


General Analysis of the Passenger Deficit Problem 


That the passenger deficit problem is one of great magnitude is well 
recognized. Not only is it measured in hundreds of millions of dollars, 
but it involves so many different elements and avenues of approach, 
that any exploration of the problem must be undertaken at the risk of 
becoming lost in a maze of conflicting facts and figures. Therefore, 
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your committee has concluded to take a simple and fundamental ap- 
proach to the problem. This report will be divided into four major 
sections and will undertake to answer four major questions, viz: 


1. What is the passenger deficit problem ? 

2. What causes it? 

3. What have the carriers tried to do to solve it? 
4. What should be done? 


What is the Railroad Passenger Deficit Problem? 


A member of the Interstate Commerce Commission has said that 
“Tt is the most serious problem today confronting the railroads,’’ and 
there are few people in either the railroad industry or the regulatory 
field who will challenge that statement. There are likewise few in 
either field who claim to understand the problem fully for, as one be- 
wildered student of the passenger deficit problem has said, ‘‘It is one 
large dilemma composed of several small paradoxes.’’ 


What is Included in the Term “Passenger Service’’? 


sc 


As used throughout this report, the term ‘‘passenger service’’ is 
meant to include all of the many services rendered by the railroads on 
passenger trains as well as. certain related non-transportation services. 
Reports of the Interstate Commerce Commission generally describe this 
segment of railway operations as ‘‘passenger and allied services.’’ In- 
eluded within this category are the transportation of passengers and 
their personal baggage; the transportation of United States mail, ex- 
press shipments under an arrangement with Railway Express Agency, 
Inec., newspapers, milk and cream, and other articles in baggage cars; 
the operation of dining cars, restaurants (chiefly located in passenger 
stations) and hotels. Thus, the title of this report is itself a misnomer, 
for passenger service involves much more than the transportation of pas- 
sengers. Indeed, as will be shown hereinafter, there is considerable 
evidence that in most years more than half the recorded passenger 
deficit was attributable not to the transportation of passengers, but to 
the services allied therewith. 


How High is the Passenger Deficit? 


The table set forth below shows in absolute terms of dollars and 
cents the passenger net railway operating deficit recorded in each year 
beginning in 1936 when complete statistics first became available. In 
the years 1942-1945, inclusive, there was no deficit and the entries 
opposite those years reflect net railway operating income. 

Net Railway rating Income (Or Deficit)* 


From Passenger Train Operations—1936 to 1951— 
Class | Railroads in the United States 


Net railway 
Year Operating income 
ee eer eee Per een en ear Def. $233,327,000 
ee one esos tase oratecoseeeranien tetagnipsiectaiasoben ata sponeaonne acre Def. 241,591,000 


GARB IRIE IRA So Ba had OSS OS aia 2S Od nee Def. 255,263,000 
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250,934,000 
262,058,000 
226,059,000 

89,329,000 





Source: Reports of I. C. C. for years 1936 to 1950 
Data for 1951 compiled from Annual 
Reports of Carriers to I. C. C. 





* The net railway operating income (or deficits) above are based on expenses 
which under the I. C. C. rules are assigned and apportioned to the passenger 
service operations. While indicative of the trend in the profitability of the passenger 
services, the figures do not show the expenses or the losses that could be avoided if 
no passenger services were provided. 


A better appreciation of the magnitude of the problem may be had 
by viewing the deficit in relation to over-all railroad earnings. 

Appendix IV attached hereto shows the results of railway operation 
for the United States as a whole, and for each of the separate regions 
by classes of service for the three years, 1940, 1944, and 1951. 1940 
was selected as the year in which the highest pre-war passenger deficit 
was recorded; 1944 as the year in which gross passenger revenues 
reached their peak; and 1951 as the most recent year. It will be noted 
that in 1940 net railway operating income from freight service totalled 
nearly $943 million, but that the $262 million passenger deficit 
(equivalent to 27.8 per cent of the freight net railway operating in- 
come) substantially reduced the carriers’ earnings. In other words, 
almost 28 per cent of the net railway operating income from freight 
Service was required to absorb passenger service losses. 

In 1951 the railroads earned from freight service $1,624 million, 
but incurred a passenger deficit of $681 million, equivalent to 42.0 per 
cent of the net railway operating income from freight service. 


How Widespread is the Passenger Deficit? 


No section of the United States has a monopoly on the passenger 
deficit problem. Since 1936, in each year in which a deficit has been 
recorded for all railroads in the United States considered collectively, 
there has been a deficit in each operating district in the United States. 
In other words, the changes in conditions which have produced either 
a passenger deficit or a net railway operating income from passenger 
service have been fairly uniformly reflected in every section of the 
nation. Likewise, the passenger deficit problem has attacked virtually 
every individual carrier. Listed below are the carriers which did not 
report a passenger deficit in each of the years since the war: (Carriers 
with less than one-half million dollars passenger revenue have been 
excluded. ) 









Year: 
946 
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Roads Having Annual Gross Passenger Revenues of Not Less 
Than 000 and a Recorded Net Railway Operating 
ncome from Passenger Service Operations 
Years 1946 to 1951 


Year and Road Net Railway operating _ 

1946: income from passenger services 
RE a SP 9 eS I ae ee ae $1,249,765 
Ri SR Ly SR ESE SED at Saree cece tne ee eee mee 964,860 
| RRRRCIEETS CASITA renee erro eno eatin seiner eee ems eee enn ar OL 789,882 
Richmond, Fredericksburg & Potomac .................ccccsssssssssssseesesneseesesteeeneeseseees 732,456 
RE PERE ane heer nea ene ee enn n Oa. 81,918 
i EES ER EEE LEAS SER BE SSR K 113,071 
RR EEE CREO Peon ee ee TO: 51,904 
Oe ee RT een nae 300,389 
EEE ne eee Onn. 520,240 
I acacia cela Atel shaeVonieevecoucstoeeanes 1,337,544 
I acini saa depta suet asce anes savia sani aros we Rien a 2,017,771 
Cincinnati, New Orleans & Texas Paciffic ................::cssccscsccsssosssscssosssrosssnsssseees 64,195 
I I cS <2 oe) I or na cada ahhanieGreann amie 1,058,297 
i 2 cide adios cevpaascaeatinoigaps oieciialanucouiea ancl 38,019 
EE a EE RE SS epee Ook 252,443 
. ibaa OGRE SERRATE STA SUEDE SEEAER AE ORCS SEE Sk TELE 838,505 
pg Re PL Lene nr ee Ve) Min orkies = 1,541,156 

1947 to 1949: 
None 

1950: 

ee INT IIIT c5sichaevetsosesasosennsneoechviisiucsssoinsmavbaniiieismtanespanbeentasteneaes 279,544 
None 


The best indication of the universality of the passenger deficit 
problem is to be derived from the study of individual trains for the 
month of May 1951, compiled by 61 Class I railroads in the United 
States at the request of the committee. 

This study does not reflect all of the deficit trains, in that it includes 
only those trains which did not earn sufficient revenues to offset cer- 
tain selected (so-called out-of-pocket) operating expenses. Excluded 
from consideration were all of the apportioned operating expenses, and 
in most cases, no depreciation, traffic, accounting or general expenses 
were shown, even when directly assigned to passenger service. Addi- 
tionally, certain trains which incurred a deficit even on the basis out- 
lined above were excluded from the study because in the managerial 
judgment of the concerned carriers, it was not feasible to discontinue 
the service. 

The study, thus limited in scope, showed however that some 1200 
individual passenger trains in the United States were operating at a 
deficit. Reports were received from 61 railroads, and the study dis- 
closed that there were deficit passenger trains operating on each of 
those roads and in every state in the United States. 

The problem is not one involving short haul traffic exclusively. The 
table below segregates the deficit trains reported in the May, 1951, study 
into 50 mile blocks according to the one-way distance they operate 
daily. It will be noted that 249 individual deficit trains operate more 
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than 250 miles, while less than one-half that number operate for less 
than 50 miles. Of the total number, however, 865, or 72.6 per cent, 
operated less than 200 miles. 





One-way No. of Aggregate Net 
mileage trains Loss for May, 195] 
tiie sd ca aahacescnsaviriciee 121 $ 168,609 
ee lash Sec gSSs caine sa Salbuawiceie 306 746,751 
EEE NS AC RRR reer etree 291 972,445 
a ac case da a 147 767,953 
| EERE Et anne 77 462,145 
SER SRE a EDR ERE een cea errr 89 955,963 
RNR Rees cea Tree ree 45 567,990 
a i ahs a cae se tua tes assis 15 253,821 
SRC ESAS ETT: SER aR enna 16 175,454 
me re rete 22 285,576 
I oa ag sts esesaassdacalennepubim 62 1,738,648 
Ra a Bees een eee 1,191 $7,035,355 





3Some carriers excluded from_ the ae | all their trains operating less than 
50 miles. Commutation trains, which generally move for short distances, were not 
included in the study. 


The study disclosed that deficit trains are not confined to branch-line 
operations. Although a substantial portion of the reported trains did 
operate on so-called branch lines, many of those reported operate on 
main lines between important terminal points. 


Effect of the Passenger Deficit on Railroad Freight Rates 


The preceding discussion has already disclosed that passenger opera- 
tions are of great importance to the over-all financial success of the 
nation’s railroads. As the passenger deficits have increased, the rail- 
roads have necessarily sought additional revenues from all sources so 
as to preserve their over-all earnings. The most readily available source 
of additional revenue has been higher freight rates, and it is almost 
certain that had there been no passenger deficit, freight rates would be 
lower than they are today. 

It was during the proceedings in Ex Parte 168 in which the carriers 
sought their third round of post-war increases, that the passenger serv- 
ice deficits became an issue of major importance. The 1947 passenger 
deficit was $427 million, and before the termination of hearings in Ex 
Parte 168, the carriers had reported a passenger deficit for 1948 total- 
ling $560 million. 

A number of shippers and others opposing the railroad’s application 
for further freight rate increases, took the position that the Commission 
could not or should not authorize a level of freight rates sufficiently 
high to offset the deficits incurred by the carriers from passenger train 
operation. While all these parties did not adopt identical positions, 
the following excerpts from a brief filed by the National Coal Associa- 
tion will serve to illustrate the general position of certain shippers: 


‘‘The record in this proceeding thus raises the question: To 
what extent are the freight shippers of the country to be expected to 





auth 
dise’ 
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pay an excessive rate of return on property devoted to the freight 
service, in order to absorb deficits in passenger operations and to 
provide a fair rate of return on the property devoted to the pas- 
senger service? 

‘*It is respectfully submitted that the time has come when the 
Commission must take a firm position that will bring the carriers 
to a realization that they cannot expect to continue to lose these 
huge sums on passenger operations and have them made up, with- 
out the slightest discount, by increased rates on freight sufficient 
not only to offset the deficits but also to pay a fair return on the 
investment apportioned to passenger service. 

‘*In this proceeding the railroads are demanding not only that 
shippers of freight pay rates that will pay all freight operating ex- 
penses, direct and indirect, plus a fair return on property ap- 
portioned to freight service, but also that they must pay an 
annual tribute of over $400,000,000 to meet the passenger deficits 
and in addition a fair return on all rail property apportioned 
to passenger service which at 5 per cent would amount to at 
least $200,000,000 annually. We submit that the Commission 
should not put its stamp of approval on this demand for a tribute 
of $600,000,000 annually to be levied against the freight shippers 
of the country.”’ 


In its report of August 2, 1949 (276 I.C.C. 9), in Ex Parte 168, 
authorizing certain additional freight rate increases, the Commission 
discussed this issue fully at page 32-35 and concluded by saying: 


‘,.. yet, if passenger service inevitably and inescapably cannot 
bear its direct costs and its share of joint or indirect costs, we have 
felt compelled in a general rate case to take the passenger deficit 
into account in adjustment of freight rates and charges. Both the 
freight and passenger services are essential, and revenue losses or 
deficits on the one necessarily must be compensated by earnings on 
the other if the carriers are to continue operation. Both may be 
subjected to reasonable rates and charges to produce the fair 
aggregate return, even though thereby a higher rate of return may 
be exacted from the one than from the other.’’ 


It would thus appear that, to the extent the passenger deficit is 
a burden upon freight traffic, the Interstate Commerce Act, as in- 
terpreted by the Interstate Commerce Commission, not only permits, 
but requires, that freight service bear the burden in order to produce 
satisfactory aggregate earnings. Also, to the extent that passenger 
service fails to bear its share of joint or indirect costs, the Act is in- 
terpreted to permit, and to require, that freight service bear the pas- 
senger portion of those costs. 

The imposition upon freight service of such direct and joint costs 
as may fairly be allocated to passenger service has important conse- 
quences upon the national economy. First, it adds to the difficulties of 
the railroads in meeting truck competition for carload freight, traffic 
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which is vital to successful operation of the railroads as private enter- 
prises. Secondly, it makes clear the fact that the passenger deficit—or 
at least a portion of it—is eventually borne by the general public in the 
form of higher prices for all commodities the prices of which are af- 
fected by freight rates. 

If there were no passenger deficits, or if the passenger deficits could 
be very substantially reduced, it might reasonably be expected that the 
railroads as a whole would more equitably distribute among all their 
patrons the burden of present costs of over-all railroad operations, that 
the railroads would do a better job of meeting their competition in both 
freight and passenger service, that they would be in a better position 
to initiate service improvements and that their credit would be improved 
by an increase in net earnings. In the light of these possible—if not 
probable—consequences of a material reduction in the passenger serv- 
ice deficit, it seems clear that a deficit of the present magnitude repre 
sents a problem of immediate concern to the general public and to the 
users of all railroad services, as well as to the railroads themselves. 

A less tangible but equally certain consequence of continued large 
passenger deficits is the impetus which they give to the regrettable trend 
toward greater federal power and eventually toward government sub- 
sidy or operation of the railroads. 


The Direct Passenger Deficit 


It is not altogether accurate, however, to say that passenger service 
has been a burden upon freight service to the full extent of the passen- 
ger deficit recorded in any year. 

The separation of net railway operating income by class of service 
as reported annually by Class I roads beginning with the year 1936 is 
based on the Commission’s ‘‘ Rules Governing the Separation of Operat- 
ing Expenses, Railway Taxes, Equipment Rents and Joint Facility Rents 
between Freight Service and Passenger Service’’ and on the separation 
of operating revenues as shown in the carriers’ annual reports to the 
Commission. 

Under the rules above referred to, expenses related solely to the 
freight or passenger services are assigned directly to the service to 
which related, and the remaining common expenses are apportioned 
between the two services on the formula prescribed by the Commission. 

The ratio of the directly assigned expenses to the apportioned ex- 
penses including rents and taxes varies slightly each year, but generally 
the directly assigned expenses account for from 70 to 75 per cent of the 
total passenger service expenses. In the year 1951, directly assigned 
passenger expenses amounted to $1,500 million or 70.4 per cent of total 
passenger operating expenses. The expenses apportioned to passenger 
services in 1951 totalled $631 million, or 29.6 per cent of all passenger 
service operating expenses. 

It will be noted from the table below that the directly assigned ex- 
penses exceeded 1951 passenger service revenues by only $50 million 
(as contrasted to the total reported deficit of $681 million) and that in 
several of the post-war years there was no direct deficit. 
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Revenues and Expenses Related Solely 
to the Passenger Services 


Expenses, 

Passenger taxes & rents 
service related solely Excess revenues 
operating to passenger over direct 
Year revenues services MRE 
Se $1,643,643,541 $1,238,930,234 $404,713,307 
| ee ES BRT 1,400,106,919 1,273,492,200 126,614,719 
ees 1,434,991,975 1,401,197,999 33,793,976 
REE Se mee 1,295,810,518 1,339,825,644 Def. 44,015,126 
RR as ici paces 1,394,006,751 1,321,160,668 72,846,083 
Rr Rea Se 1,449,353,000 1,499,810,000 Def. 50,457,000 


a Passenger service revenues for 1950 includes $107 million of back mail pay 
applicable to prior years. 


The extent to which the common or apportioned expenses would 
be eliminated by the elimination of passenger service is a matter 
of considerable conjecture. It is generally agreed, however, that not 
all of the common expenses could be eliminated if all passenger service 
were abandoned. 

Thus to the extent that the common expenses could not be eliminated 
by discontinuing all passenger service, they must be considered as a 
fixed burden, and any passenger service revenues remaining after the 
payment of the expenses directly assigned to passenger service may be 
considered as a contribution to this burden and therefore a contribution 
to the over-all earnings of the railroads to apply against these common 
expenses and ultimately toward an adequate return on investment. 

The United States Department of Agriculture announced a number 
of conclusions relative to the effect of discontinuing passenger trains 
in its April, 1951 publication on the passenger deficit problem.* Among 
these conclusions are the following: 


(a) Sound economic principles support the elimination of passenger 
trains operated at a direct deficit; 

(b) freight shippers would benefit from the elimination of passen- 
ger trains operated at a direct deficit; 

(c) the first step in the solution of the serious financial problem 
resulting from the passenger deficit is the determination of 
individual passenger trains that are operated at a direct loss; 
and 

(d) in time, further savings would undoubtedly result from the 
reduction in common costs apportioned to the passenger services 
that may be occasioned by the discontinuance of deficit opera- 
tions. 


All of the foregoing discussion relates to the entire railroad industry. 
Obviously the effect of the passenger deficit on over-all operating results 
varies by regions and, far more widely, by individual railroads. On 





*“Factors Affecting Freight Rates on Agricultural Commodities: The Railroad 
Passenger Deficit.” (The conclusions have been slightly reworded and rearranged.) 
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some railroads passenger service is so predominant that their relatively 
small amount of freight traffic could not possibly carry, for long, the 
common expense incurred on those roads. <A high passenger operating 
ratio is far more serious to a road whose passenger operations have 
major importance in its total operations than is the same ratio to other 
carriers. 


What Causes the Railroad Passenger Deficit Problem? 


... In 1936 the railroads performed about 9.6 per cent of all inter- 
city passenger miles including those performed by private automobiles. 
If the railroads had retained this same proportion of total passenger 
miles in 1950 they would have performed 38,393 million revenue passen- 
ger miles instead of the 31,790 million actually reported. In other words 
for the railroads to have retained their 1936 relative position they should 
have performed 20.8 per cent more revenue passenger miles in 1950 
than they actually did. 

Thus it is painfully obvious that, relatively, the railroads have in- 
curred a shocking loss of passenger traffic. If the railroads were now 
carrying the same percentage of total commercial intercity passenger 
miles as they did in 1936 the present passenger deficit would un- 
doubtedly be much reduced. 

The private automobile offers its most serious competition to the rail- 
roads in connection with local short haul traffic. This fact is clearly 
shown by the deterioration of branch-line rail passenger traffic almost 
to the point of disappearance. Obviously, the attractiveness of auto- 
mobile travel tends to diminish as the length of the trip increases. On 
a trip of several hundred miles, a modern passenger train will easily 
overcome even a several hour difference in times of departure. When 
a very short trip is involved, however, the time of departure becomes of 
controlling importance, as the present-day American ready to make a 
short trip is extremely unlikely to wait for a train departing a few 
hours hence, when an automobile under his exclusive control is readily 
available. 

Bus lines are a positive but less serious source of competition for 
rail passenger traffic. The great expansion of state-administered roads, 
as shown in Appendix X, has provided impetus for bus as well as auto- 
mobile transportation. These new roads, constructed and maintained 
at public expense, have in many instances paralleled existing rail lines. 

The most disturbing feature of the railroads’ competition has been 
the fact that the loss of short haul traffic to the automobile and bus 
has been accompanied by the inroads of commercial air lines into long 
haul traffic. 

Appendix VIII shows the rapid growth of the commercial air lines 
as a major competitive factor. Whereas the proportion of all com- 
mercial intercity passenger traffic handled by the railroads declined 
from 61.3 per cent in 1939 to 50.2 per cent in 1951, the proportion 
handled by the airlines increased from 1.8 per cent to 15.3 per cent. 
The airlines compete principally with the railroads for traffic which 
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would ordinarily utilize rail sleeping and parlor car service. Thus air- 
line competition is particularly detrimental to the railroads, in that it 
attacks the better paying traffic of the rail carriers. 

Appendix VII discloses that, largely because of air line competition, 
the railroads are handling only one-fourth more passengers in sleeping 
or parlor cars today than they did in 1939, while the airlines are 
handling 15 times as much traffic today as in 1939. 

The airlines have been aided and abetted in numerous ways by 
governmental subsidies and regulatory policies in developing into such 
an important competitive force. It is difficult to reconcile the fact that 
the airlines are today receiving even greater subsidies and other en- 
couragements from Federal, State and local governments than they 
have in the past when they were perhaps entitled to assistance as an 
“infant transportation industry.’’ 

As Commissioner John R. Barry of the Colorado Public Utilities 
Commission related to the 62nd Annual Convention of the Association 
in 1950, air transportation subsidies occur principally in the following 
forms: 


‘*(1) Air mail pay exceeding a so-called service rate; (2) pro- 
vision of airways and other navigational facilities; and (3) provi- 
sion of airport facilities.’’ 


The rate of compensation for the transportation of mail by com- 
mercial airlines is not on a fixed basis as it is in the case of the rail 
carriers. Under present laws and the policies of the Civil Aeronautics 
Board, each airline is paid for transporting mail a sufficient amount 
over and above its operating expenses to guarantee solvency and pro- 
vide an 8 per cent return on investment devoted to mail service, after 
allowance for income taxes.5 

In his report to the President, dated December 1, 1949, Secretary 
of Commerce, Charles Sawyer, commented on this basis of compensation 
as follows: 


‘‘The result is in effect a cost-plus system of subsidies under 
which the carriers are virtually guaranteed against bankruptcy. 


‘*In addition to converting the present system of air-mail pay- 
ments into a system of direct and open subsidies, as has already 
been done in the case of shipping, consideration should be given to 
further changes in the present method of extending financial as- 
sistance. As indicated earlier, this method is, in effect, a cost-plus 
system which is not calculated to promote maximum economy and 
efficiency on the part of the carriers who receive the subsidy bene- 
fits. It has even been claimed that the present system places a 
premium on inefficiency and penalizes the efficient carrier, since the 


5 Administrative Separation of Subsidy From Total Mail Payments To Domestic 
Air Carriers, issued by C.A.B. September, 1951. 
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less efficient carrier gets what he needs to insure continued opera- 
tion and the more efficient operator is penalized by reductions in 
mail compensation or increased competition from other carriers 
along his traffic routes. These charges have not been investigated, 
but the issue should be resolved. 


So far the concerned governmental departments have confined their 
recommendations for immediate remedial steps to merely separating 
subsidies from regular air mail payments. 

The Federal Government also subsidizes commercial airlines by pro- 
viding such airway facilities as radio ranges, beacon lights and mark- 
ers, and such landing aids as traffic control towers, communication 
stations, approach light lanes, traffic control systems including various 
communication facilities used therewith, weather reporting circuits 
and intermediate landing fields. 

Through June 30, 1952, the installation, operation and maintenance 
of these federal airway aids has cost the United States Government 
$645 million. 

Subsidies of even greater amounts are provided the commercial air- 
lines by Federal, State and Municipal governments through the con- 
struction, maintenance and operation of airport and terminal facilities. 
Because of the many individual governmental units involved in this 
subsidy program, it is virtually impossible to obtain completely ac- 
curate statistics as to the expenditures made for the purpose of pro- 
viding airport facilities for the commercial air lines. However, the 
Administrator of Civil Aeronautics for the C.A.A. testified in hearings 
before a Senate sub-committee in April, 1949, that ‘‘tax payers of the 
United States have an investment of about one and one-half billion 
dollars in civil airports.’’ .. 

The matter of transportation tax itself presents an important com- 
petitive problem to the railroads. Passengers utilizing commercial 
transportation facilities must pay 15 per cent Federal excise tax in 
additional to all transportation charges. 

As Walter R. McDonald, then General Solicitor of the Association, 
stated before the Senate Finance Committee of the 81st Congress, these 
taxes which were originally established largely for the purpose of dis- 
couraging travel during the war when transportation facilities were 
over-burdened, now have exactly the same effect when rail passenger 
traffic is at only about one-third the level which occurred in the peak of 
World War II. 

The tax diverts traffic from commercial facilities by exacting from 
the public a 15 per cent surcharge. It is paradoxical, however, that the 
surcharge not only provides no revenue for the carriers but actually 
burdens them with hundreds of thousands of dollars of added clerical 
and accounting expense which they are required to incur in executing 
a deliberate government policy to discourage passenger business. No 
doubt this 15 per cent tax in many cases is the deciding factor between 


the use of a private automobile or a commercial transportation 
facility. 
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While a large part of the railroads’ competitive difficulties can be 
blamed upon subsidies granted other forms of transportation and upon 
the inequitable excise tax on the transportation of persons, much of 
their difficulty is attributable to their failure to take sufficiently 
aggressive steps to meet competition. 

The railroad industry has repeatedly called attention in its advertis- 
ing programs to the modernized passenger equipment now in use on its 
name trains. Nevertheless, the vast majority of all rail passenger 
equipment is far from modern. 

The average age of all passenger coaches as of January 1, 1951, is 
approximately 28 years, while the average age of all pullman accom- 
modation cars is approximately 21 years. 

Outmoded or obsolete coaches, which often are not properly cleaned 
or maintained, are a source of irritation to the traveler. Notwith- 
standing the purchase of many new passenger cars, and the rebuilding 
of others, the average age of passenger coaches—about 28 years—con- 
stitutes strong evidence that much remains to be done in the direction 
of newer and better equipment. No doubt the attractiveness of rail 
passenger service is dimmed somewhat when extremely old equipment 
is utilized in competition with the more modern aircraft, busses and 
private automobiles. ... 

Commutation traffic is of relatively little importance, except in the 
Eastern District. The table below shows for 1951 the percentage of 
total passenger revenues earned from commutation traffic in each of the 
major districts and for the United States as a whole. 


Ratio, Commutation Revenue to Total Passenger 
Service Train Revenue 
Year 195 


Passenger § Revenue from commutation 
service 
train 
District revenue 
Eastern district $ 655,182,030 
Southern district 225,444,729 849, 
Western district 532,397,950 11,575,630 


United States $1,413,024,709 $83,143,043 


The importance of commutation traffic to the carriers serving such 
cities as Chicago, New York and Philadelphia is obvious. Therefore, 
to the extent that commutation service fails to pay for itself, it is a 
major contributing factor to the passenger deficit in the Eastern Dis- 
trict, for all of the larger Eastern railroads serve one or more of the 
three major commutation cities. Normal accounting does not require 
the separation of expenses between commutation and other traffic. In- 
deed an absolutely accurate separation is virtually impossible, because 
some commutation traffic is handled on regular trains. 

The best information available to your committee was that contained 
in the testimony of Witness J. M. Vonau, Jr., in I.C.C. Docket No. 
29886, Official-Southwestern Divisions. Mr. Vonau estimated that 
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losses on part of the commutation service rendered by eight Eastern 
District carriers amounted to $21,308,000 in 1949, or 9 per cent of the 
total Eastern District passenger deficit that year. This estimate was 
based upon only those commutation operations which had been the 
subject of applications for fare increases, and it would therefore appear 
likely that commutation losses in the Eastern District for 1949 ex- 
ceded the estimated $21,308,000. 


Head-End Losses 


As previously noted, rail passenger train service involves, in ad- 
dition to the transportation of passengers, the transportation of much 
property, including mail, express, baggage and milk. This movement 
of commodities in passenger trains, commonly referred to as ‘‘head- 
end’’ business, is usually performed in cars handled directly behind the 
locomotive and, with the exception of baggage, is totally unrelated to 
the transportation of passengers. 

The revenue derived from the transportation of property in passen- 
ger trains normally accounts for about one-fourth of total passenger 
service revenues. During the war years, when passenger traffic in- 
creased enormously, head-end business accounted for only about one- 
seventh of total passenger service revenues but since the war it has 
resumed its former status and is currently producing about 25 per cent. 

As in the case of commutation traffic, there is no completely accurate 
method for separating the expense of handling head-end traffic from 


the expense which is associated solely with the transportation of pas- 
sengers. 

The Interstate Commerce Commission, however, in its report of 
August 21, 1949, in Docket Ex parte 168 (276 I. C. C. 9) commented 
as follows on head-end traffic : 


‘* Adequate data are not at present available for determining 
how much of the passenger deficit is properly attributable to the 
transportation of passengers, and how much to the ‘head-end’ 
carriage of physical commodities or things, represented by mail, 
express, baggage, and milk. However, car-mile figures are available 
for mail, express, and baggage cars as a total, as well as car-miles 
for combinations of these cars and also for cars used partly for the 
transportation of these items and partly for the transport of per- 
sons. This basis of apportionment has been used often, with much 
to support it. ... 

‘*On this basis, the transport of things in the passenger service 
has shown a net operating deficit in every year from 1936 through 
1948, whereas, all other passenger service transportation, which is 
essentially the transportation of persons, has shown a substantial 
net railway operating income for the 5 years 1942 through 1946. 
Moreover the head-end deficit from the passenger-train trans- 
portation of things has been steadily, though irregularly increasing. 
From 1936 through 1941 it rose only from $128 millions to $152 
millions, but by the war year 1944 had advanced to $301 millions. 
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In the two post-war years 1946 and 1947 it reached $325 millions, 
and increased again to $373 millions in 1948. Much of the burden 
of the passenger service deficit, therefore, is apparently quite unre- 
lated to the carriage of passengers, with perhaps some qualifica- 
tion for baggage. Instead, it is attributable to the transportation 
of commodities which move in passenger trains instead of freight 
trains, not because of any essential difference in the character of 
the commodities or things carried in the freight and passenger 
services, but primarily for reasons of expedition of service.’’ .. . 


The efforts of the railroads to eliminate the passenger deficit both by 
increasing rates and improving efficiency of operation have largely 
been offset by large and continuing increases in major items of ex- 
penses since the end of World War II. 

For railroad operations as a whole labor costs are currently consum- 
ing slightly more than 50 cents of each dollar of revenue, and represent 
more than 60 per cent of total operating expenses. Inasmuch as pas- 
senger operations are conducted at a substantial deficit, it follows that 
the proportion which labor expense bears to revenue, would be far 
greater for passenger service than for over-all operations including 
freight service. For these reasons, and also because of the large amount 
of physical labor involved in handling head-end traffic, the level of 
wages paid by the railroads is of great significance with respect to passen- 
ger operations. ... 

The following question was directed to all Class I railroads reporting 
deficit trains in the May 1951 study: 


‘With respect to so-called deficit passenger trains covered 
by May 1951 study, individual railroad managements are re- 
quested to report on or before December 15, 1951, as to each train, 
the potential saving which could be accomplished if management 
were free to perform the service with power, equipment, and 
crews of the minimum size and type required for safe, efficient 
and economical operation.’’ 


The carriers reports on monthly savings embraced 620 trains. On 
218 of these trains they indicated that no savings were possible. Steps 
towards discontinuance have already been taken on 110 of the trains, 
of which 56 had already been discontinued and on 54 the proceedings 
were still pending. These trains are not among the 218 on which no 
savings were found possible. 

The carriers reported their proposed changes to reduce expenses on 
302 trains. On 41 of these trains the reduced expenses related to 
equipment changes. 264 related to reduction of crew and 24 of the 
proposals went to miscellaneous changes, principally payment of wages 
on the basis of actual mileage. 

On the proposed reduction of expenses to be accomplished by equip- 
ment changes (41 trains) 29 involved dieselization, 7 reduction in cars 
in train and 7 the operation of Budd cars. Two of these reports in- 
volve duplications of trains. The average monthly saving per train 
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through equipment changes was set at $1,544, this figure being based 
on the 21 trains for which savings in expense were reported. 

Eight of the 29 trains that the carriers would dieselize have already 
made the switch over. Budd cars are now operated on the 7 trains for 
which their use was proposed. 

Savings to be accomplished through crew reductions involve 264 
trains with the average monthly saving being $567 per train. The crew 
members to be eliminated were principally brakemen, firemen and 
baggagemen. The reasons offered as to why crew reductions were not 
made went principally to the existence of labor agreements and state 
laws. 

The proposed ‘‘other changes’’ to reduce expenses involving 24 
trains went principally to the proposed payment of wages on the basis 
of actual mileage. The average monthly savings per train in this group 
was $1,015. However none of these changes were made because of 
labor agreements. 

There is attached as Appendix XV a summary of the responses. 
This table shows that a portion of the passenger deficit is attributable 
to the operation of trains with a larger crew than the carriers feel is 
necessary for safe and efficient transportation. These are cases in 
which the continued operation of trains and the employment of the 
entire crew is placed in jeopardy simply because labor agreements or 
state full-crew laws require unnecessary expenditures. 

Another factor contributing to increased expenses is that the new 
passenger equipment and motive power installed by the railroads since 
the end of World War II is far more expensive than the equipment 
which it replaced. Not only have these improvements necessitated 
large capital expenditures, but they have resulted in significant in- 
creases in depreciation charges, which have tended to increase over-all 
passenger operating expenses. 


What Have the Railroads Done to Solve the 
Passenger Deficit Problem? 


The railroads have made many technological improvements in 
passenger operations designed not only to reduce expenses, but to make 
the service more attractive to the traveling public. They have also in- 
creased rates, fares, and charges applicable to every segment of passen- 
ger service operations in an effort to secure additional revenue. On the 
other hand, to a limited extent, the carriers have experimented with re- 
duced passenger fares in an effort to recapture lost traffic. Finally, 
they have embarked upon a comprehensive program to eliminate the 
extremely unprofitable trains. ... 

Since the end of World War II, the railroads have replaced hund- 
reds of steam locomotives with more economical diesel electric equipment. 
During the six post-war years, 1946 to 1951, 817 diesel electric locom- 
tives were installed in passenger service. The extent to which 4 
change-over in motive power has been made is partly demonstrated by 
the fact that in 1945 only 3.2 per cent of the total passenger locomotives 





JANUARY, 1953 283 





in the United States were diesel electric. As of April 1, 1952, the 
proportion had risen to 28.2 per cent. A much better indication is 
available, however, by comparing passenger train miles handled by 
diesel power in the same years. In 1945, 8.8 per cent of passenger train 
miles were moved by diesel power, but by 1951 60.2 per cent of passen- 
ger train miles were propelled by diesel electric locomotives. 

In the six postwar years the railroads have spent approximately 
$622 million for capital improvements to passenger train cars— 
mostly for new cars—and about $500 million for locomotives for pas- 
senger train service. Total expenditures for passenger service capital 
improvements in the last six years have exceeded $1,250 million. About 
4,500 new passenger train cars were installed in service during this 
period, but the average age of coaches and Pullman ears is slightly 
higher now than it was six years ago. .. 

For a great many years the railroads have experimented with vari- 
ous types of self-propelled units. Usually they have been either gaso- 
line-powered motor cars or direct diesel drive cars. On December 31, 
1945, the carriers had in service 2,833 such units. By July 1, 1952 
the number of these units had increased to 3,334, despite the complete 
abandonment of much branch line service in which they have generally 
been employed. 

The increase in railroad passenger fares since 1939 has not been 
nearly as great as the increase in the cost of living since that time; 
nor has the percentage increase in passenger fares been as great as the 
increase in freight rates over the same period. 

Since the end of World War II there have been no decreases in the 
general basis of fares in any of the territories, but there have been a 
number of reduced fare experiments limited either to certain carriers 
or to special types of tickets. Some of these experimental reduced 
fares have been published subject to expiration dates and permitted to 
expire, indicating dissatisfaction with results obtained. 

For a brief period during 1950 several of the Southern carriers ex- 
perimented with a reduced level of round-trip coach fares effective only 
during the summer months. The fares were permitted to expire and 
have not been re-established since, and presumably the experiment 
was not considered successful. 

The Eastern carriers, which maintain a higher basic fare structure 
than carriers in any of the other districts, are now experimenting with 
two incentive type reduced fare plans which are being closely observed 
throughout the railroad industry. Both plans were made effective 
generally in Eastern territory on June 25, 1952 and carried an expira- 
tion date of October 22, 1952. 

One of the experiments is designated as the ‘‘ Family Plan.’’ Under 
its provisions adults pay the regularly established fare, children under 
12 accompanied by one or more adults ride free and children between 
the ages of 12 and 15 inclusive pay one-half fare. 

The other plan provides for ‘‘Group Economy Fares.’’ Under its 
terms any group of three or more adults buying round-trip coach 
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tickets and traveling together between the same points (100 miles or 
more distant) at the same time are allowed a 25 per cent discount from 
normal round-trip coach fares. 

The Eastern carriers have not yet had sufficient experience with 
either of these plans to determine whether they have been successful. 

In an effort to offset a portion of their losses from transportation 
of express shipments the railroads have sought to obtain for Railway 
Express Agency numerous increases in rates and charges. In most in- 
stances they have been successful, and it is estimated that the current 
level of express rates is at least 95 per cent higher than it was at the 
close of World War II. On some short haul, low weight traffic charges 
have been increased several hundred per cent. The results have been 
far less than satisfactory, however, for two reasons. First, the operat- 
ing expenses of the Express Agency have increased almost as fast as 
has the Agency’s rate level. Second, the increased express rates (ac- 
companied by some deterioration in service), have tended in the face 
of parcel post competition at non-compensatory rates, to divert major 
quantities of express traffic to other forms of transportation. 

Some express traffic was diverted to commercial agencies, such as 
motor carriers, freight forwarders and air carriers, but most of it was 
diverted to parcel post. This created another of the many paradoxes of 
the passenger deficit problem. The railroads continued to handle most 
of the small express-type shipments, and generally continued to move 
them in the same trains (often in the same cars) but as parcel post 
rather than as express. This condition no doubt adversely affected 
passenger service operating results for, as we will discuss later, the 
railroads’ compensation for handling parcel post was entirely inade- 
quate, and the diversion of traffic to parcel post aggravated the Express 
Agency’s inability to pay the carrier sufficient compensation for 
handling express. 

The federal parcel post service has been the principal competition 
for railroad express traffic. According to the Cost Ascertainment Re- 
ports of the Post Office Department, the parcel post service has for 
many years been conducted at non-compensatory rates. In 1951 
government losses from parcel post service were computed at $123 
million, almost as great as the railroad losses incurred in transporting 
express traffic. It is obvious that railroad express cannot hold a sub- 
stantial volume of traffic at compensatory rates in the face of parcel 
post competition at non-compensatory rates. In 1951, railroad express 
handled less than 78 million shipments. ... 

On February 19, 1947, all of the nation’s railroads filed with the 
Interstate Commerce Commission an application for a 25 per cent in- 
crease in mail pay rates. The rates in effect on the date of the applica- 
tion were prescribed by the Commission in 1928 (144 ICC 675) and in 
a insofar as certain Western District carriers were concerned (151 
ICC 734). 

On November 13, 1951, the Interstate Commerce Commission issued 
its final report and order granting permanent increases in mail pay 
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effective on January 1, 1951. The order (283 ICC 503) prescribed 
a revised basis of compensation and it is difficult to relate the new 
rates to those formerly in effect in terms of percentages. However, 
it has been estimated that the compensation under the new rates will 
be 94.6 per cent higher than that produced by the rates in effect on 
February 18, 1947 on the same volume of traffic. 

There are some offsetting factors, however. The increase in mail 
compensation sought by the railroads was bitterly contested by the 
Post Office Department, and since the final decision of the Interstate 
Commerce Commission was released, Postal authorities have embarked 
upon an aggressive program to divert short-haul mail from rail service 
to truck service. In some cities the Post Office Department is con- 
structing large terminals for handling mail by truck and the railroads 
have already lost some mail traffic as a result of this program. ... 

From the standpoint of immediate results the most effective steps the 
carriers have taken to reduce the passenger deficit has been the 
elimination of some of the trains which produced the largest deficits. 
Recently, however, this program has met with increasing resistance 
from the public and the state commissions. 

Peculiarly enough there are no complete statistics available from 
which it can be determined how many trains have been eliminated 
during any given period of time. Your committee gave consideration to 
requesting either the individual commissions or the railroads to develop 
such data, but finally concluded that the effort would not be justified 
by the contribution it would make to the committee’s work. One indi- 
cation of the extent to which service has been eliminated is to be found 
in passenger train miles operated and another is to be had from com- 
paring the miles of road on which some passenger service is performed. 
The table below sets forth this information for the years 1939 and 1951 
for all Class I railways in the United States. 


Per cent 
1939 1951 Reduction reduction 
Total train miles 


in passenger service 390,527,447 355,128,182 35,399,265 9.6 
Average miles of road 

operated in passenger 

service 171,541 139,178 32,363 18.87 


The latter figure reflects not only the elimination of the last passen- 
ger service operated on some lines, but also the complete physical aban- 
donment of certain lines of railroad on which passenger service was 
formerly operated. 

The Interstate Commerce Commission recited similar comparisons 
in its decision of August 2, 1949, in Ex Parte 168, Increased Freight 
Rates, 1948 saying: 


‘‘Indicative of the increase in unprofitableness of the passenger 
service, and also of the drastic remedies taken by the railroads to 
counteract the drain on their net revenue, is the fact that passenger 
service has been abandoned completely on many thousands of miles 
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of railroads. Between the end of 1923 and the beginning of the 
present year, (1949) the miles of line operated in passenger service 
of the class I roads decreased from 224,762 to 159,373, a total 
of 65,389 miles or 29.1 per cent in 26 years. A small portion only 
of this service has been replaced by rail-owned bus lines. In addi- 
tion to total abandonments, much curtailment of service has oc- 
curred, which is impossible to portray statistically.’’ (276 I.C.C. 9 
at page 36). 


In recent years, as automobile competition has dried up local traffic 
and expenses have continued to rise, the railroads have accelerated their 
efforts to remove obviously unprofitable trains. In doing so they have 
found it increasingly difficult to secure the necessary authorizations 
from state commissions in the face of strenuous objections from the 
public. In an effort to mitigate this resistance and make it easier for 
the commissions to take affirmative action on abandonment applications 
the railroads have gone beyond a mere statistical presentation of their 
cases. 


Conclusions 


Throughout its study of the passenger deficit problem your com- 
mittee has solicited and generally received the cooperation of the Inter- 
state Commerce Commission, the railroads, the railway labor organiza- 


tions and the United States Department of Agriculture. While we 
have relied heavily upon the invaluable counsel of these organizations, 
we as the duly appointed members of this committee must accept full 
responsibility for the conclusions and the recommendations which 
follow. 

It is fair to state that our conclusions do not reflect unanimity of 
thought among the state commission membership. On almost every 
important topic there have been some conflicting views expressed but 
our conclusions and recommendations contain nothing which is con- 
trary to the views of a majority of the committee. 

We recognize that the foregoing discussion is long and, in places, 
even tedious for in it we have tried to present all the facts, including 
those which support minority viewpoints. In the succeeding para- 
graphs we will endeavor to set forth briefly and in clear language the 
one viewpoint which represents the collective attitude of the committee. 

(a) The large and continuing deficits incurred by the railroads from 
the operation of passenger train service constitute the railroad in- 
dustry’s most serious problem today—a problem which is of paramount 
importance to the members of this Association and to the general public. 
Railroad earnings are being adversely affected, the users of freight serv- 
ice are already being forced to bear some of the burden of passenger 
losses, and if the trend toward increasing passenger deficits is continued 
unabated, the ability of the railroads as a privately-owned industry 
to continue providing necessary freight and passenger service to the 
public, either under normal conditions or in times of emergency, will be 
seriously jeopardized. 
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(b) While the reported deficits from passenger service have aver- 
aged $565 million annually for the past five years, the extent to which 
passenger service has reduced the railroads’ earnings and has con- 
stituted a burden upon freight service cannot be exactly determined. 
Under the accounting procedures prescribed by the Interstate Com- 
merce Commission more than one-fourth of all passenger operating 
expenses, taxes and rentals consist of an apportionment of expenses 
common to both freight and passenger service. A substantial portion 
of these common expenses would continue if no passenger service 
were operated. In 1951, however, directly assigned passenger expenses 
exceeded revenues by $50 million. 

(c) The term ‘‘passenger service’’ includes in addition to the trans. 
portation of passengers and their personal baggage, the movement of 
substantial quantities of property on passenger trains consisting pre- 
dominantly of United States Mail, Railway Express shipments and 
shipments of milk and cream. Much of the passenger service deficit 
is attributable to the transportation of such property for compensation 
which fails to equal the expense of providing the service. This ap- 
pears to be particularly true of express traffic. Elimination of this so- 
called head-end traffic, however, would not eliminate the deficit. On 
the contrary the deficit incurred by numerous local passenger trains 
would be substantially higher if it were not for the revenues earned 
from head-end traffic. On many such trains the head-end revenues 
are quite substantial. Moreover, the reduction of car miles which 
would be accomplished as a result of discontinuing head-end business 
alone would not necessarily be accompanied by a proportionate re- 
duction in operating expenses. 

(d) The passenger deficit problem is caused by competition (some 
of which is subsidized by federal, state and local governments) ; by the 
failure or inability of the railroads to take effective steps to meet such 
competition ; and by substantially increased expenses which result partly 
from labor agreements and state labor laws which are not responsive to 
the requirements of passenger service as it is and can be operated 
today, and by the failure of regulatory bodies promptly to permit the 
abandonment of operations which cannot be made compensatory. 

(e) Some passenger service is currently producing net income and 
much other service is operated near the break-even point. A major 
portion of the deficits are therefore incurred from the operation of 
certain trains at heavy losses. Many of these trains were the subject of 
the May, 1951 study of individual deficit trains, a summary of which 
is attached as Appendix XIX and a complete copy of which study has 
been furnished each commission. However, the study does not in- 
elude all trains producing large deficits, and does, on the other hand, 
include some which are operating sufficiently near the break-even point 
that the deficits could be eliminated by moderate reduction in expense 
and increases in revenue. 

(f) The railroads have made numerous and substantial increases in 
passenger fares and in the rates applicable to the transportation of head- 
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end traffic. Although these increases have been far less relatively than 
the increases in the cost of living and in the cost of providing passenger 
train service, under present competitive conditions further increases in 
rates, fares and charges cannot alone solve the passenger deficit 
problem. 

(g) In their effort to eliminate or reduce the passenger deficit the 
railroads have abandoned many unprofitable passenger trains, have 
purchased new passenger train equipment, have experimented with 
various other means of increasing traffic and have made technological 
improvements designed both to reduce expenses and to increase the 
attractiveness of their service. One of these experiments has been the 
increaseed use of self-propelled rail cars for operation in local and com- 
mutation service and on branch lines. While this experiment cannot 
be relied upon as a general solution for passenger deficits it has proved 
valuable in many individual instances where conditions are favorable 
to the operation. Some of the railroads, however, have been handi- 
capped in their efforts to improve equipment by a lack of capital funds. 

(h) A possible source of funds for the purchase of new equipment is 
the savings which can be realized from discontinuing the grossly un- 
profitable passenger trains such as those shown in the reports of the 
May, 1951 study of individual trains. 


What Should Be Done? 


On the basis of the entire report as summarized in the foregoing 
conclusions your committee recommends: 

1. That the railroads re-evaluate the results of the May, 1951 study 
of individual deficit passenger trains in the light of changes in mail 
pay rates and in operating expenses, and that each railroad seek au- 
thority from the appropriate commission, or commissions, to discon- 
tinue operation of each passenger train which is producing (at current 
levels of rates, fares and charges) revenues substantially less than the 
operating expenses (at current levels of wages and prices) reflected 
in the accounts shown on the summary of the May, 1951 study, attached 
to this report as Appendix XIX; and that the regulatory bodies in 
acting upon such applications should adhere vigorously to the principle 
that where the service cannot be made compensatory its abandonment 
should be permitted, having due regard for the public convenience and 
necessity. 

2. That as losses are reduced by discontinuance of the aforemen- 
tioned direct deficit trains the railroads adopt an aggressive policy of 
improving their remaining passenger train service by installation of 
more economical motive power and replacement or improvement of 
other equipment, all to the end that such remaining passenger service 
may be made so attractive and economical as to assure its continued 
operation. 

3. That railway labor and management confer regarding the sub- 
stitution of more economical equipment and reductions in the size of 
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train crews, consistent with safe and efficient operation, pertaining to 
those deficit trains the earnings of which might be improved sufficiently 
to assure their continued operation. 

4. That the General Solicitor be authorized and directed to appear 
before appropriate congressional committees for the purpose of in- 
forming the Congress of the adverse effect which subsidies to com- 
peting forms of transportation have upon railroad passenger opera- 
tions and therefore upon the public, and further for the purpose of 
urging that the federal excise tax on the transportation of persons be 
eliminated and that parcel post competition with rail express service 
should be conducted only under fair and compensatory rates. 

5. That the Association record itself as favoring the imposition of 
compensatory user charges on all forms of commercial passenger trans- 
portation making use of roadways, airways or other facilities constructed 
or maintained at public expense. 

6. That the Association record itself as favoring the amendment of 
existing state laws (1) preventing the employment of minimum train 
crews consistent with safe operation, and (2) unqualifiedly prohibiting 
discontinuance of the last passenger train on a line of railroad. 

7. That the Association adopt a standardized form for filing appli- 
cations for authority to abandon railroad passenger service and that 
the information shown on such application should, if verified, provide 
the basis for state commission action with the maximum expedition 
consistent with the laws of the jurisdiction. 

8. That the special committee be continued in existence for an addi- 
tional year in order that it may report to you the progress made in 
carrying out the foregoing recommendations and for the further 
purpose of participating to whatever extent may appear advisable in 
the proceedings which the Interstate Commerce Commission will un- 
doubtedly initiate in connection with the expiration, renewal, extension, 
modification, revision or cancellation of the existing agreement under 
which the railroads handle express traffic. 


Respectfully submitted, 


Watrter R. McDonatp, Georgia, Chairman 
EvcGeEne 8. Lovexuin, Connecticut 
Ray O. Martin, Ohio 

Sam H. Fut, Georgia 
HAMMOND Fow Ler, Tennessee 
Emer Cart, North Dakota 

H. McKay Cary, Missouri 

Wane O. Martin, Louisiana 

Ray O. Weems, Oklahoma 
KENNETH Porter, California 
JoHN H. Carkin, Oregon 





Government Coordination and Promotion 
of Transportation 


By Hon. Jack Garrett Scott 


Under Secretary of Commerce for Transpo ‘on 
if 1 
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The subject which has been assigned to me, ‘‘Gover ent Coordi- 
nation and Promotion of Transportation,’’ is a very broa.’ one indeed. 
It covers so much territory that it cannot well be discussed, in all of its 
phases, in any amount of your time which it is proper for me to take. 
For that reason, I am in somewhat of a quandary as to what aspects 
of the subject I should undertake to speak about, or which of the several 
possible definitions of the two principal words will be of primary interest. 

‘*Coordination,’’ in respect of transportation, means different things 
to different people, and often different things to the same person. It 
is a word frequently used in government circles under different 
connotations; but, I am sorry to say, in none of them has much been 
done about it. It may mean a joint and cooperative transportation 
service between two or more types of transportation, or between 
carriers of the same type. It may mean a consistent and harmonious 
relationship between those who deal with transportation. Or it may 
mean the establishment of a unified policy to be followed by all those 
who participate in governmental transportation activities. It may mean 
many other things, but I assume that it is in the sense of a consistency 
of governmental transportation policies that will prove to be of most 
interest to this audience. 

So it is, also, with governmental ‘‘promotion’’ of transportation. 
Transportation can be promoted by government in many ways other than 
by financial outlays. Even in the regulatory field, the various regulatory 
agencies are enjoined to ‘‘promote’’ certain stated objectives of the 
transportation service of those within their respective jurisdictions. 
But if I may assume again, my assumption is that what is intended in 
this connection is a discussion of the activities of the government in the 
provision of physical aids to transportation. 

Promotion of transportation by government is not at all new. 
There has always been Federal and State assistance of one kind or 
another to one or another type of transportation. As times and cir- 
eumstances have changed, so have the types of promotion and its 
beneficiaries changed. Outside of the fiscal problems which these activi- 
ties create, the principal issue involved in our present scheme of promo- 
tion is one of coordination. So, as I have attempted to define ‘‘coordina- 
tion’’ and ‘‘promotion,’’ they are closely connected in any analysis 
which should be made of them in any paper such as this. 

It has always seemed to me, and it is, much clearer now than 
ever, that there is and always has been a woeful lack of consistency, 
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integration, or unity in the activities of the various departments and 
agencies of the executive branch of the Federal government in matters 
affecting tran ortation. There are many Federal agencies which 
erform trang, ;;jation functions, or have a direct interest in trans- 
portation in 1  effectuation of the purposes which their respective 
charters admonish them to accomplish. Outside of those departments 
which are engaged directly in economic regulation, such as the Interstate 
Commerce Commission, or in administrative regulation, such as the 
Department of Commerce, and those which are primarily shippers of 
government property, such as the General Services Administration and 
the Department of Defense, there are many others, such as the Depart- 
ment of Agriculture, which derive their interest in transportation 
from its close relationship to the welfare of the class or economic groups 
of our population which they are respectively admonished to foster 
and protect. Because of those diverse interests in transportation, their 
views on legislative, regulatory, or administrative proposals often 
differ sharply. In proceedings before the Interstate Commerce Com- 
mission there have been many instances in which several different 
Federal Agencies have appeared and have presented their individual 
views, no two of which have been alike, for the reasons just stated. 
Iam sure this is also true in respect of appearances before legislative 
committees, particularly when controversial subjects are involved. 

Another example which was quite surprising to me, (although 
I am somewhat hardened to surprises of this kind), grew out of a 
thorough study made by our Office of Transportation as to how many 
and which govermental agencies were engaged in some type of trans- 
portation research. The purpose of the study was to learn where we 
could go for assistance in pursuance of the quite extensive long-range 
research program which we have recently established, and to which 
I shall refer later. The result of the study was so conspicious that it 
should be an excellent argument in support of this part of my thesis. 
The Bureau of the Budget did not appear to know what the agencies 
were, Or in what fields of transportation research they were engaged, or 
how many people or how many dollars were involved. So we undertook 
to find out for ourselves, and, with the earnest and cordial cooperation 
of all of the several agencies, we have managed to come up with a 
report of Federal Transportation research activities. It is quite 
voluminous. It discloses that there are some forty major agencies, 
including the independent regulatory bodies, the executive departments, 
and the Office of the President, which are performing transportation 
research functions of one kind or another. In these agencies, there 
are 164 separate subordinate bureaus or divisions so engaged. These 
totals do not include the Department of Defense, from which we have 
not yet received all of the requested information. When we do, I am 
a that it will add materially to the volume and possibly to the con- 
usion. 

In disclosing the results of this investigation, it is not my purpose 
to minimize the need for transportation research, or to suggest that an 
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axe be used on the research agencies themselves. But it does point up 
a woeful lack of coordination in this field. Before now, no one seems 
ever to have known what was actually going on, who were doing what, 
or whether there was any correlation to a desirable end result that one 
agency would receive the benefit of the effort of the others, and that 
duplication and overlapping could be avoided. 

Another example, which I consider to be one of great seriousness, 
is the apparent lack of coordination between the policies of the major 
economic regulatory agencies. The Interstate Commerce Commission 
has been directed by the Congress to foster and promote the economic 
welfare of those types of transportation which are within its jurisdic- 
tion. A similar mandate, although not identical in wording, has been 
given to the Civil Aeronautics Board in its field, and to the Maritime 
Board as to maritime matters. It does not require an acute sense of 
the obvious to see that this situation necessarily results in wide diver- 
gence in regulatory policies. Each of the bodies must necessarily be- 
come an advocate of the branches of transportation falling within their 
respective jurisdictions, regardless of the effect upon other types of 
transportation. There exists no instrumentality within all of the 
government, under present circumstances, which can unify or correlate 
the decisions of these independent regulatory agencies upon the broad 
ground of what is best for all transportation. 

One of the most grievous situations with respect to coordination, 
or the lack of it, involves the promotional activities of the government, 
as I have attempted to define them. It has taken the Office of Trans- 
portation, with its small but able staff, a period of several months just 
to search out and identify the various kinds of assistance which the 
government actually provides for transportation. When that identifi- 
cation is broken down into governmental agencies, forms of transport, 
and types of assistance, it makes a very formidable document. But, 
it discloses that, although literally billions of the taxpayers’ dollars are 
spent for transportation promotion as a whole, the right hand does not 
know what the left hand is doing, and apparently never has known. 
There has never been any central determination of how much in total 
the government can afford to spend for these purposes, consistently with 
our other fiscal requirements and the total public welfare. Even if 
that figure had ever been available, there was no body, except the 
Congress, which has been authorized to determine how it should be 
divided, on the sound basis of relative needs of the various types of 
transportation, their comparative importance in terms of use and volume 
of traffic on the respective transport facilities, and, more importantly, 
the total public welfare. And the Congress, as at present organized, 
has not taken any steps of which I am aware, to cure this serious defect. 
The programs and appropriations for river and harbor improvements 
and developments, for example, are provided without consideration of 
the programs and appropriations for public highways, the merchant 
marine, air transportation, or any of the others. The same is true as 
to all. Different committees of the Congress consider different and 
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separate parts of the total subject and reach separate end results, which 
in the overall picture, (have little or no consistency). 

Here again we have a situation which is similar in principle to that 
which exists with respect to the regulatory agencies. The Committees 
on Interstate and Foreign Commerce, Marine and Fisheries, Public 
Works, and others, are each primarily interested, quite naturally, in 
their particular charges, more so it seems, than in transportation as a 
whole or in the development and maintenance of a sound and healthy 
transportation system, as a system. I suppose I shall be taken to task 
for these observations by many of the serious, able, and hardworking 
members of the Congress, such as my very good friend, Senator Johnson, 
but I intend no criticism of them. If the allegation which I have made 
is true, and I believe it to be true, the fault does not lie with the Com- 
mittees of the Congress, their Chairmen or their members; rather it lies 
with its present form of organization, and its present apparent lack of 
emphasis upon the essential fact that transportation is a single problem 
which must be treated in a unified centralized way, if the public interest 
and the public purse are not to suffer. 

There has been no man in the Congress in my memory, or in the 
entire history of the Congress, so far as I have been able to read, who 
has had sounder conception of the vital essentiality of transportation 
to our national life and welfare, and who has performed a more far- 
sighted, constructive, and sound service to the public through transpor- 
tation legislation and investigation than Senator Edwin C. Johnson, 
of Colorado; he has accomplished all this against the most difficult and 
discouraging obstacles. I do not say this just because I love him. I say 
it because it is true. If all of you could really know of his earnest 
efforts, his untiring labor, his clear vision, and his signal accomplish- 
ments in the transportation field, I am certain that you would share 
my view, which I am reasonably sure you already do. This Nation of 
ours has been singularly fortunate in having Senator Johnson occupy 
the position which he has held, with such great distinction and public 
benefit, for many, but not enough, years. We all owe him a great debt 
of gratitude. 

There is still another field in which the lack of coordination pre- 
sents a most serious problem. This is, that there has never been, so 
far as I can find, any real correlation between the promotional activities 
of the government and its regulatory activities and policies. It is certain 
that the provision of governmental aids to transportation has an effect, 
whether recognized or not, on such regulatory matters as entry into 
transportation, the expansion of facilities, the utilization of facilities, 
competition between the different forms of transport, relative economy 
and fitness, and many other things which should occupy the regulatory 
mind. It is likewise true that regulatory policies have a necessary 
effect upon promotional programs. For example, the Government may 
spend large sums in making a river navigable between A and B, or 
participate in the financing of the construction of expensive airports 
at A and B. But if the Interstate Commerce Commission or the Civil 
Aeronautics Board should deny operating rights to water or air carriers 
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between those points, the expenditures are entirely, or largely, wasted, 
and the taxpayer takes another kick in the pants. Before the Corps of 
Army Engineers has sought and obtained a substantial appropriation 
to dredge a given river or harbor to navigable depths, there has been 
no real or adequate appraisal by it of the extent to which it will be 
put to a really valuable transportation use; whether the Government 
or the public will benefit in any substantial transportation way, or of 
the effect in respect of the resulting transportation, if any, on national, 
regional, or local interests. In my judgment, that very serious defect 
should be remedied, and at an early time. 

I am afraid that what I have said up to now will be taken as 
carping criticism, but I assure you that it has not been said in that 
spirit. No disease can be cured unless and until it has been determined 
what the disease is. What I have offered is by way of diagnosis or a 
statement of symptoms. I do not have the temerity at this time, in 
my comparatively uninformed state, to suggest any prognosis or cure, 
except in one particular. That particular grows out of Reorganization 
Plan No. 21, of May 1950, which created the office which I now have 
the honor of occupying for a brief and limited period. 

In his letter to the Congress transmitting that plan, the President, 
who has always been deeply interested in the importance and welfare 
of transportation, said that over the years, transportation functions of 
the government have become widely scattered throughout the executive 
branch, and, as a result, intelligent planning and budgeting of federal 
transportation activities and the necessary coordination of transporta- 
tion programs have become extremely difficult, if not impossible. He 
stated, further, that the Department of Commerce, because of its exist- 
ing transportation functions and activities, was the appropriate center 
for transportation programs. Therefore, he stated, it was his purpose to 
look to the Secretary of Commerce for leadership with respect to trans- 
portation problems and for the development of an over-all transporta- 
tion policy within the executive branch. I should like to emphasize the 
executive branch part of the statement. Contrary to what has so often 
been said and thought and feared, quite erroneously, I assure you that 
the Department of Commerce has no ambition, or desire, or will to take 
over any of the economic regulatory functions of the Government. Those 
functions properly belong to the Congress, to be exercised by the Con- 
gress, through the independent instrumentalities of its creation, who 
act as arms of the Congress and report directly to the Congress without 
executive intermediation or influence. That, your present Department 
of Commerce firmly believes. 

In order to assist the Secretary of Commerce to perform adequately 
these added duties of transportation policy coordination in the execu- 
tive branch, and still permit him to carry out his important responsi- 
bilities in other areas, there was created the office of the Under Secre- 
tary of Commerce for Transportation. The President’s hope in the 
establishment of that office was to make available to the Secretary of 
Commerce ‘‘an officer of the highest rank to assist the Secretary in sup- 
ervising the varied and complex transportation programs of the De- 
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pes and providing central leadership in transportation matters.’ 

I am far from being a person of ‘‘the highest rank’’ in a. 
knowledge, wisdom, or foresight, but I am absolutely convinced that 
the President’s concept was wise, that centralization of governmental 
transportation policy is essential, and that what has been started 
should be continued to a conclusion in a way which will furnish a pre- 
scription adequate to cure our present and future transportation ills. 

Toward that end, we have made certain progress during the past 
year. That progress can be recapitulated as follows: 

1. There was formed a Transportation Council similar in concept 
to the Business Advisory Council. The Transportation Council is com- 
posed of some 60 of the leading transportation men of the country, 
representing all branches of the transportation industry, including 
shippers and transportation scholars. 

2. There has been established, after consultation with the Trans- 
portation Council, appropriate Governmental agencies, and others, 
a program for the examination and analysis of major transportation 
problems. That program is divided into five major headings: 


(1) Government promotional activities 

(2) Transportation User Charges 

(3) Government regulatory activities 

(4) Coordination and consistency between promotional and 
regulatory activities; and 

(5) A group of miscellaneous, but none-the-less important ques- 
tions which do not fall logically within any of the other 
classifications. 


We have proceeded upon these primary hypotheses: 


(1) There can be no sound policy established, unless it is ade- 
quately supported by a thorough, impartial, and complete 
cumulation and; interpretation of the facts. 

(2) That comprehensive research is necessary, in which we should 
have, and hope to have, the active assistance of other govern- 
mental agencies, transportation associations, the Transpor- 
tation Council, the transportation census now being under- 
taken by the Bureau of the Census, the Transportation 
Committees of Congress and their respective staffs, and every- 
body else who actually realizes the importance of transpor- 
tation and the magnitude of our problem and has some 
pertinent facts available. 

(3) That the concept of the need for coordination of transporta- 
tion policy in the executive branch will meet with acceptance 
by the incoming administration and, 

(4) That whosoever succeeds to my office will be guided by the 
principle, which I hold to be a cardinal one, that a sound, 
healthy, privately owned transportation system is an absolute 
essential to the preservation of our national economy, our 
future welfare, and possibly our civilization as we know 
and love it. 












A Study of the Commodities Clause 


By Harry G. Crarts * 


The commodities clause of the Interstate Commerce Act, 49 U. S. 
Code, Section 1(8) was made law by the passage of the Hepburn Act, 
June 29, 1906. With the exception of some slight change in punctuation 
made by the Mann-Elkins Act, approved June 18, 1910, the law has 
remained unchanged. As it stands today in Part 1, Section 1, para. 8 
of the Interstate Commerce Act, it reads: 


‘*From and after May first, nineteen hundred and eight, it shall 
be unlawful for any railroad company to transport from any State 
Territory, or the District of Columbia, to any other State, Territory, 
or the District of Columbia, or to any foreign country, any article 
or commodity, other than timber and the manufactured products 
thereof, manufactured, mined, or produced by it, or under its 
authority, or which it may own in whole or in part, or in which 
it may have an interest, direct or indirect, except such articles or 
commodities as may be necessary and intended for its use in the 
conduct of its business as a common carrier.’’ 


There is found no similar provision in any other parts of the Act, 
except that in Part IV dealing with freight forwarders, Section 411,(b) 
there is a provision that it shall be unlawful for any person whose 
principal business is that of manufacturing and selling or buying and 
selling engaging in business as freight forwarders, subject, however, 
to exceptions and provided the Interstate Commerce Commission makes 
certain findings. 

The Hepburn Act originated in the House of Representatives and 
was preceded by hearings on a bill drafted on suggestions of the I. C. C. 
When passed by the House, it contained no commodities clause. In the 
Senate an amendment was offered by Senator Elkins of West Virginia. 
After subsequent amendments in the Senate and then by the Conference 
Committee there was passed by both Houses what is referred to as the 
commodities clause. The clause as originally drafted would have applied 
to any common carrier, but was later amended to apply to railroad 
companies. For some time, the I. C. C. had recognized that some of 
the principal railroads owned and leased coal properties and were both 
carrier and producer. (Haddock v. D. L. & W. Ry. Co., 4 1. C. C. 296). 
The Commission in a report to Congress had called attention to the 
problem as to preference and prejudice and undue advantage where a 
carrier was producer and owner of the property transported. There 
was shown to Congress the evil practices of the coal carrying and 
mining railroads where they enjoyed a monopolistic rein over inde- 
pendent owners and operators. 


* Mr. Crafts is Branch Traffic Manager of the Coca Cola Company, Dallas, Tex. 
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Constitutionality of the Law 


With this background of the histery of the law, it is easily under- 
stood how the law was put to its first test in a case involving a railroad 
who was both producer and owner of the coal transported. Suits were 
brought for enforcement of the clause shortly after the law became 
effective and were directed against six railroads operating in the 
anthracite coal fields in Pennsylvania. The court found that the clause 
as applied to the defendant railroad companies was in violation of the 
Ffth Amendment. (See Note). U. 8S. v. Delaware & Hudson Co., 
164 F. 215). Defendants pointed out, and the court ruled, that under 
encouragement and sanction of the State laws, they had for many years, 
themselves or through subsidiary companies, owned or leased property, 
developed mines thereon and constructed railways for the purpose of 
marketing coal in interstate commerce. The coal could not reach market 
except over their own rail. 

Upon appeal, the case went to the Supreme Court and was decided 
May 3, 1909. (U. 8. v. D. & H., et al, 213 U. 8S. 366). The court 
examined carefully the text of the commodities clause and observed 
that it disjunctively applies four prohibitions. It forbids a rail carrier 
from transporting in interstate commerce articles or commodities: 


(a) Manufactured, mined, or produced by it. 

(b) Manufactured, mined, or produced under its authority. 
(e) Which it owns in whole or in part. 

(d) In which it has an interest, direct or indirect. 


Prohibitions (a) and (b) relating to manufacturing, mining and 
producing and ownership resulting therefrom, the court construed, 
as not confined to the time when transported by the railroad. The 
other two prohibitions speak in the present and are at the time of 
transportation and do not control the commodities if they are not 
owned in whole or in part by the rail line or if it at that time had no 
interest, direct or indirect in them. Stated differently, the court said 
the prohibitions should be treated as having a common purpose, that is, 
the dissociation of railroad companies, prior to transportation, from 
articles or commodities, whether the association resulted from manu- 
facture, mining, production or ownership, or interest, direct or indirect. 

As so construed, the court ruled that the statute prohibited a rail- 
road company, engaged in interstate commerce from transporting in 
such commerce articles or commodities under the following circum- 
stances and conditions: (a) When the article or commodity has been 
manufactured, mined or produced by a rail carrier or under its authority, 
and at the time of transportation the rail carrier had not in good faith, 
before the act of transporting, dissociated itself from such article or 
commodity; (b) When the rail carrier owns the article or commodity 
to be transported in whole or in part; (c) When the rail carrier at the 


Note: The Fifth Amendment of the Constitution forbids Congress to deprive 
any person of “life, liberty, or property, without due process of law.” 
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time of the transportation has an interest, direct or indirect in a legal 
or equitable sense in the article or commodity, not including, therefore, 
articles or commodities manufactured, mined, produced or owned, ete. 
by a bona fide corporation in which the railroad is a stockholder. As 
so ruled the Supreme Court found the clause not to be in violation of 
the Constitution. 


Stock Ownership of Producing Company 


While the right of a railroad company as a stockholder to use 
its stock ownership for the purpose of a bona fide separate adminis- 
tration of the affairs of a corporation in which it has a stock interest 
may not be denied under the Delaware & Hudson Company decision, 
supra., the Supreme Court in a subsequent decision (U. 8. v. Lehigh 
Valley R. R. Co., 220 U. 8. 257, decided April, 1911.) ruled that the 
use of such stock ownership in substance for the purpose of destroying 
the entity of a producing, etc., corporation and of commingling its 
affairs in administration with the affairs of the railroad company, so 
as to make the two corporations virtually one, brings the railroad 
company so voluntarily acting as to such producing, etc., corporation 
within the prohibitions of the commodity clause. In other words, there 
is a duty cast on a railroad company not to abuse such power so as to do 
by indirection that which the commodities clause prohibits. Such a 
duty, the court observed, would be violated by the unnecessary 
commingling of the affairs of the producing company with its own so 
as to cause them to be one and inseparable. 


Prior Sale as a Means of Evasion 


In order to avoid the comodities clause, the Delaware, Lackawanna 
& Western R. R., which in addition to being a rail carrier, was also 
engaged in mining and selling coal, set up the Delaware, Lackawanna 
& Western Coal Co., with the objective of making a sale to the coal 
company before transportation began. The Supreme court in its 
decision (U. 8. v. D. L. & W. R. R., 23 U. 8. 516, Decided June 1915) 
found that even after the incorporation of the subsidiary coal company 
the railroad actually continued in the business of mining, buying, selling 
and transporting coal. By virtue of a contract and other arrangements, 
the court found the coal company to be in the state of subjugation to the 
railroad company. The decision recognized that one corporation can be 
an agent for another. Stock ownership, however, was not decisive, but 
control determined. In this case, the court found practical application 
gave to the railroad company a control or an ‘‘interest, direct or in- 
direct’’ in the coal sold at the mouth of the mine. (See note). The 
Supreme Court also upheld the same principle in U. S. v. L. V. R. R. 
Co., 254 U. S. 255, decided December 1920. 


Note: The Supreme Court in U. S. v. D. L. & W. R. R., 231 U. S. 363, decided 
December 1913, dealt with a case of criminal prosecution for enforcement of the 
commodities clause. Here the carrier had not divested itself of the title to the 
commodity involved prior to its transportation and was found guilty of a violation 
of the commodities clause of the Act. 





aw SS a dl 


5 
. 
) 
l 
d 
; 
, 
y 
) 


. oo weer we weve FYE NN FST wa 


JANUARY, 1953 





Stockholding Company 


By a process of reorganization, after the passage of the Sherman 
Anti-trust Act, the Reading Co., a non-operating holding company 
came into possession of all of the stock of the Philadelphia and Reading 
Railway Company and all of the stock of the Philadelphia & Reading 
Coal and Iron Company. The holding company also had a controlling 
interest in the stock of the Central Railroad of New Jersey. The latter 
railroad company owned eleven-twelfths of the stock of the Wilkes-Barre 
Coal Company. 

The U. S. government brought a suit in equity to dissolve the com- 
bination of coal mining and transportation interests possessed by the 
holding company. Violation of the Sherman Anti-trust Act and com- 
modities clause were charged. The coal company was the owner of 
almost two-thirds of the entire coal lands in the Schuylkill region of 
Pennsylvania. Violations of the commodities clause were rejected by 
the Federal Court. (226 Federal 229). The decision was appealed 
and reviewed by the Supreme Court in U. 8. v. Reading Co., et al (253 
U. 8. 26, decided April 1920). 

Through common officers and directors, the higher court ruled 
that the Reading Co. exercised active dominatng control over the sub- 
sidiary companies. The control embraced two of the principal competing 
rail carriers. By virtue of its stock ownership in the Wilkes-Barre 
Company the court ruled that the holding company also had control of 
the two competing producing companies in the Pennsylvania anthracite 
coal fields. 

The real question here, the Supreme Court said, is whether by 
combining in a single corporation ownership of all of the stock of a 
carrier and stock of a coal company resulted in such a community 
of interest or title in the product of the latter as to bring the case within 
the provisions of the act. Without splitting hairs as to where the naked 
legal title to the coal would be when in transit, it said, we may be sure 
that it was mined and produced under the same authority that trans- 
ported it over the railroad. 

In considering the relationship of the Central Railroad of New 
Jersey and the Wilkes-Barre Coal Company, the court pointed out that 
in its previous decision in the Delaware, Lackawanna & Western R. R. 
Case, supra., it was held that stock ownership for the purpose of making 
one company a mine agent, instrumentality or department of another 
company, fell into the condemnation of the commodities clause. 

The court found that the case fell within the scope of the act and 
ordered that for violation of the commodities clause, as well as the 
Anti-trust Act, the combination existing between the Reading Company 
and its subsidiary companies be dissolved and provision be made for 
disposition of the stock and bonds of such subsidiary companies held 
by the Reading Company and of the stocks and bonds of the Wilkes- 
Barre Coal Company held by the Central Railroad of New Jersey as 
might be necessary to establish the entire independence of the subsidiary 
companies from the holding company and from each other. 
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Power to Control but Unused 


United States Steel Corporation, a holding company, owned all 
of the stock of the Elgin, Joliet and Eastern R. R. It also owned all 
of the shares of the Illinois Steel Company and other subsidiary com- 
panies which shipped over the E. J. & E. The U. 8. Attorney General 
by a bill brought in District Court sought to restrain the railroad com- 
pany from hauling products of the manufacturing companies in alleged 
violation of the commodities clause. The court dismissed the case for 
want of equity, concluding that mere ownership of shares of the railroad 
and manufacturing was not enough to prove violation of the act. 

The Federal Government was anxious to bring this case to trial 
because 60% of the railroad business was with U. S. Steel Corporation’s 
subsidiary companies; furthermore all of the railroad contracts as 
well as a major portion of its expenditures had to be approved by the 
steel corporation. Appeal was made to the U. S. Supreme Court and 
decision rendered in U. 8. v. E. J. & E., 298 U. S. 492 in May 1936. 

The facts of this case, it was thought by the Government, were 
similar to the Reading case, supra. The Supreme Court, however, 
pointed out that in the Reading case all three companies involved had 
the same officers and directors. Here, the majority opinion said, the 
rail, holding company and the steel companies functioned as separate 
corporations under immediate conirol of its own directors, no one of 
whom is on the board of the holding company. The rail manages its 
own finances, serves its patrons without discrimination and apparently 
to their satisfaction, the majority opinion observed. Our consideration, 
it said, should be of not what the corporation has power to do or did, 
but what it has now power to do and is doing, citing U. 8. v. U. 8. 
Steel Corporation, 251 U. 8. 444. Instances of the participating in the 
affairs of the railroad by the officers of the U. S. Steel Corporation are 
relatively few and not adequate to support the claim that the railroad 
must be regarded as the alter ego of its sole stockholder, the majority 
opinion avers. There is also reference to the finding in the D. & H. 
ease, supra., that mere power to control, the possibility of initiating 
unlawful conditions, is not enough. No violation of the commodities 
clause was found. 

In a strong dissenting opinion, written by Mr. Justice Stone, and 
concurred in by Mr. Justice Brandeis and Mr. Justice Cardozo, it is 
declared that from 1901 to 1920 the railroad board of directors never 
had less than four officers or directors of the steel corporation. Since 
1920, it said, the railroad board of directors has been selected by the 
railroad president and elected by him acting as a proxy for the steel 
corporation. Furthermore, the minority opinion asserts, the railroad 
company fiscal policy has for many years been dominated and rigidly 
controlled by the steel corporation. By direction of the finance com- 
mittee of the steel corporation, the railroad is required to obtain in 
advance approval of all expenditures for capital account and improve- 
ments in excess of a specified amount, it said. In conclusion, the mi- 
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nority report declared that in every instance where the steel corpora- 
tion has conceived that it had any interest to subserve, the railroad 
company has willingly done its bidding. The relationship, it said, 
passes far beyond that which is normal between a railroad and its 
stockholder and establishes a control over railroad policy as complete 
as though it were but a department of the steel corporation. This, it 
asserted, had been previously found under the Reading Co. case, supra, 
to be in violation of the Commodities clause. 


Reversal Sought 


The facts in the next case considered by the Supreme Court were 
similar to those in the Elgin case, supra. The Bethlehem Steel Corpo- 
ration, a holding company, owned substantially all of the stock of the 
South Buffalo Railway Company, a switching carrier only, and the 
Bethlehem Steel Company which the railway served. Here the attorneys 
for the government by direct appeal from a decision of a District Court, 
which denied an injunction against alleged violation of the commodities 
elause, sought to have the Supreme Court reconsider and overrule 
interpretations of this clause promulgated in the Elgin decision. It 
was contended that the latter decision misconstrued the Act, misunder- 
stood its legislative history and misapplied the court’s prior decisions. 

The Majority report, (U. 8. v. South Buffalo Ry. 333 U. 8S. 771, 
decided April 1948) stated that it is not necessary in the view we take 
of the case to decide to what extent, if any, these contentions are correct. 
It is enough to say, it continued, that if the Elgin case were before us 
as a case of first impression, its doctrine might not now be approved. 
What the Court had written before, it said, was but a series of events 
which convinced it that its overruling or modification should be left to 
Congress. The report of the majority then described the proposals made 
by bills leading to the Transportation Act, 1940, to change the com- 
modities clause to embrace all carriers, except by air, and to include 
products (other than timber and the manufactured products thereof) 
manufactured, mined or produced by or under the authority of such 
carrier or any subsidiary, affiliate, or controlling person of such carrier 
(S 2009, 76th Cong., 1st Sess. March 30 (legislative date March 28, 
1939)). It pointed out that when this bill was reported to the Senate, 
the proposed change had been eliminated. The Committee reported 
that the rewritten commodities clause had been considered too drastic 
and the subcommittee early decided against a change therein. (Senate 
Report No. 433, 76th Cong. Ist Sess. 15 (May 16, legislative date May 
8, 1939) ). 

Finally, the majority report concluded, the relief asked of it which 
would perpetually enjoin the South Buffalo Ry. from transporting 
commodities in which the steel company or the holding company owns an 
interest would be characterized as drastic as there was no other rail 
route by which the products of the steel industry could reach the trunk 
line railroads. It then went on to say that what is literally asked is 
not what it ultimately desired. What is aimed at, the Court said, is 
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apparently to force such a change of financial structure as will divorce 
shipper interest from all transportation interest but in lieu of legis- 
lative history this is the kind of operation Congress did not want to 
prohibit. 

Independent ownership of the railway, it observed, might be de- 
sirable, but independent ownership of a dependent facility wedged in 
between shippers, one of whom controlled 70% of its revenues, and 
the trunk line railroads, is not shown to be likely. The Court declined 
to overrule its previous interpretation which it pointed out, Congress 
had not seen fit to set aside. 

In a strong dissenting opinion written by Mr. Justice Rutledge, 
with whom Mr. Justice Black, Mr. Justice Douglas, and Mr. Justice 
Murphy joined, it is said that this is another case where the Court 
saddled Congress with the load of correcting its own emasculation of 
a statute, by drawing from Congress failure explicitly to overrule it, 
the unjustified inference that Congress approves the mistake. 

The simple question, said the minority, is whether the South 
Buffalo Ry. has an interest ‘‘direct or indirect’’ in the commodities 
which it hauls for its affiliated Bethlehem Steel Company. Any 
attempt, it said, to answer by a factual inquiry into the degree of 
control which the holding company or the steel company actually 
exercised over the railway can only complicate a simple problem. 


Summary of Court Decisions 


The construction of the commodities clause as interpreted by the 
U. 8. Supreme Court from the foregoing decisions is that it: 

1. Does not forbid a railroad company from engaging in manu- 
facturing, mining or producing operations. 

2. Does not necessarily prevent a railroad from holding stock or 
other securities of a corporation engaged in manufacturing, mining 
or producing operations or from transporting such when manufactured, 
mined or produced by a corporation where some or all of the stock or 
other securities is owned by such railroad company. 

3. Does not prohibit a holding company owning some or all of the 
stock and other securities of a railroad company and at the same time 
some or all of the stock and other securities of a manufacturing, mining 
or producing company which ships over such railroad, provided the 
holding company does not exercise control to the extent of making the 
pe railroad a mere department, instrumentality or alter ego 
of itself. 


1. C. C. Views on Court Interpretation 


Congress has delegated to the Interstate Commerce Commission 
responsibility to administer the Interstate Commerce Act. In a state- 
ment made before the Subcommittee on Study of Monopoly Power on 
the Committee of the Judiciary, House of Representatives, May 1950, 
Clyde B. Aitchison, I. C. C. Commissioner, outlined the views of that 
commission on the law and as interpreted by the Courts. 
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It was pointed out that the commodities clause is a criminal 
statute and while it is a part of the Interstate Commerce Act to which 
the Commission is charged with the duty to execute and enforce, it is for 
the District Attorney of the United States to prosecute under direction 
of the Attorney General of the United States. The statutory clause 
has been followed in a spirit of harmony and cooperation between the 
Department of Justice and the Commission, it was stated. Field inves- 
tigation in the Elgin, Joliet & Eastern case and relevant data including 
reports of special agents were forwarded by the I. C. C. to the Depart- 
ment of Justice in June 1930 and the record showed consisted of 
literally a truckload, it was testified. 

Another case which the I. C. C. investigated most thoroughly 
was the South Buffalo Ry. case. Conferences with the Department of 
Justice lead to the conclusion that a further test in the courts should 
be made of the Elgin case doctrine or a reversal of the majority opinion 
expressed therein, Commissioner Aitchison stated. In its annual report 
to Congress for the year 1936, the I. C. C. said: 


‘‘* * * we have reason to believe some railroads subject to our 


jurisdiction evade the intent of the commodities clause, section 
1(8) of the act, by having subsidiaries not subject to the act serve 
as vehicles for carrier investments. 


‘*We recommend that Congress, in the light of the facts already 


made available in our reports and in the reports of investigations 
conducted by congressional committees, shall determine the 
appropriate limit of our jurisdiction in such cases and whether 
further legislation to extend that jurisdiction is necessary.’’ 


Action Taken to Prevent Violation 


In light of the Elgin decision, further investigations of certain 
situations that had parallel statement of facts or bringing them to trial 
was obviously futile although neither the Commission nor the Depart- 
ment of Justice felt that the majority opinion of the Supreme Court 
was consonant with the policy that it was considered Congress intended 
in enacting the clause, Commissioner Aitchison further testified. 

It was also pointed out that the Commission in granting a certificate 
of convenience and necessity had taken into consideration the possible 
violations of the commodities clause and as a safeguard had attached 
certain conditions to the issuance of a certificate. (Construction of Line 
by Jefferson Southwestern, 76 I. C. C. 778 and 86 I. C. C. 796, C. & O. 
Ry. Co. Construction, 261 I. C. C. 655, Unity Ry. Co. Construction, 247 
I. C. C. 665, 669, Proposed Construction by Northern California R. Co., 


154 I. C. C. 388, 410, Twin City R. Proposed Operation, 175 I. C. C. 198, 
201.) 


Extent of Rail Holdings by Industrial Companies 


Attached to Commissioner Aitchison’s prepared statement to the 
Subcommittee on Study of Monopoly Power was a list of operating rail- 
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roads controlled by industries, year ending December 31, 1948. This 
statement showed that there are 25 class I steam railways controlled by 
industries ; 57 class II; 54 class III; 59 switching and terminal companies 
and 23 electric railway companies. A separate statement showed a list 
of railways controlled by steel companies. This showed that eight steel 
companies controlled 33 rail companies of all classes mentioned above. 
Industries engaged in handling the so-called heavy commodities, i.e. 
coal, forest products and steel are shown in the majority. There are 
also shown industries engaged in handling of paper, petroleum, textiles 
and sugar. 

Many industrial firms own rail transportation facilities for their 
private use. (See Note). It is only when such rail facilities are engaged 
in common carrier service that the commodities clause applies. 


Desire for Rail Ownership 


The desire of an industrial corporation for a rail transportation line, 
private or common carrier, stems from one or more of the following urges: 


(a) Greater field of distribution 
(b) Efficient transportation 

(ec) Profitable investment 

(d) Community interest 


It was through extension for a greater field of distribution and re- 
sulting monopolistic power that the I. C. C. saw the advantage where a 
carrier was producer and owner of the property transported and the 
prejudice and undue advantage that might result therefrom. (Haddock 
v. D. L. & W. R. Co. supra). 

Discrimination can only be practiced where common carriage is 
involved. By giving up the common carriage privileges, a carrier could 
exclude itself from the operation of the law, but such could only be 
done by obtaining from the I. C. C. a certificate that the present or 
future public convenience and necessity permitted such abandonment. 
(Section 1 (18), Interstate Commerce Act). 


Difficulty in Maintaining Independence 


The Supreme Court in the South Buffalo case, supra, realized the 
difficulty of maintaining the independence of the ‘‘independent corpora- 
tion’’ so long as there was an underlying community of financial in- 
terest leading back from the stock of the carrier to the parent industrial 
company. After the Supreme Court’s decision in the Elgin case, the 
Columbia Law Review (See Note) made this observation: ‘‘Here, the 
major inquiry should have been as to whether or not there was a unity 
of interest actively (not necessarily open) guiding the policies of both 
the carrier and the shipper.’’ 


Note: The I. C. C. has made an extensive investigation under Ex Parte 104 
to determine at industrial plants where the services of a Common Carrier end. 
36 Col. L. Rev. 1176. 





JANUARY, 1953 





Protection from Inherent Evils 


Outside of the commodities clause there are other sections of the 
Act which place a check on some of the evils which have been spoken of 
as inherent in industrial ownership of railroads. These are: 


(a) Transportation, for the purpose of the Act, was defined so as 
to include the facilities of the industrial plant. Section 1 
(3) (a). 

(b) Allowances for the use of transportation facilities or services 
furnished by the shipper-owner could be controlled and must 
be reasonable. Section 15 (13). 

(c) Carriers were required to afford transportation (including 
cars and other facilities) upon reasonable request. Section 1 
(4). 

(d) Divisions of joint rates and allowances were to be just, reason- 
able and equitable and, if need be, fixed by the I. C. C. Section 
1 (4). 

(e) Switching connections were required upon reasonable requests 
by shippers on reasonable terms with any lateral, branch line 
or private side track. Section 1 (9). 

(f) Safe and adequate car service must be rendered and such rules 
and regulations with respect to car service must be filed with 
the I. C. C. Section 1 paras. 11, 12, and 13. 

(g) Unreasonable rates, classifications, practices and division of 
rates were prohibited and provision made for the fixation of 
charges in the future. Section 1 (6) and 15 (1). 

(h) Giving of any undue or unreasonable preference or advantage 
was declared unlawful. Section 3 (1). 


There is, in addition to the Interstate Commerce Act, other statutory 
provisions which deal with monopoly and restraint of trade. The Sher- 
man Act 1890 forbids every contract, combination or conspiracy in re- 
straint of trade or commerce among the several states, or foreign na- 
tions. It further provides as illegal monopolies or attempts to monopolize 
any part of trade or commerce. 

Congress in 1914 enacted the Clayton Antitrust Act (15 U. S. C. 
12-26) which forbids stock ownership or acquisition, the effects of which 
would be to lessen competition or tend to create a monopoly. It further 
sets up competitive bidding, on purchases of stated amounts in dealings 
between common carriers and others where there are dual directors or 
officers. (15 U. S. C. 20). The Interstate Commerce Commission is 
vested with the authority to enforce compliance with those sections of 
the Clayton Act dealing with common carriers. 


Legislative Needs 


In his testimony before the subcommittee on monopoly of the house 
judiciary previously referred to herein, Commissioner Aitchison stated 
that had the commodities clause been cast in the shape of the remaining 
provisions of the Hepburn bill, laying down a general rule of application 
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with provisions for administrative hearing to determine whether or not 
the facts fitted an immediate case, the unfortunate judicial history of 
the commodities clause would have been completely changed. But the 
courts he said, when they are dealing with a statute providing a penalty 
of $5,000 a day, and each day a separate violation, are naturally reluc- 
tant to give what might be conceived a liberal construction to it. (Traffic 
World Vol. 85, No. 19, May 13, 1950.) He added that the commodities 
clause was but one of a series of related remedial provisions of the 
Hepburn act and should not be considered an entity by itself now, 
without careful consideration of remaining regulatory features of the 
whole Interstate Commerce Act as it now stands. He also pointed out 
that the Commission in its last annual report to Congress had made no 
recommendation for basis legislation or amendment to the commodities 
clause because nothing specific was before the Commission. During the 
last five years, he testified, no complaint, formal or informal, had been 
received alleging violation of the commodities clause. 

This review shows that the commodities clause as interpreted by the 
courts has had some of its intended effects. It has not reached the 
maximum some think that should be obtained even under the law as 
written. The committee on monopoly previously referred to as a result 
of its investigation made no recommendation to Congress that would 
change it. 

In a recent report of the Policy Administration Board to the Board 
of Directors of the Transportation Association of America recommenda- 
tion was made that the commodities clause be repealed. It is stated 
that the clause was originally intended to prevent certain railroads from 
also engaging in the business of mining coal and from using their com- 
bined over coal production and transportation to drive other coal pro- 
ducers out of business. It is thought that today other provisions of the 
Interstate Commerce Act and the anti-trust laws are adequate to prevent 
the reappearance of such abuses and that the clause has become an un- 
necessary and outmoded form of regulation. 





LIFE’S RECORDS CLOSED 
By Epwarp H. DeGroor, Jr. 
Chairman, Memorials Committee 
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NEWSPRINT TRANSPORTATION STUDY RELEASED BY 
DEPARTMENT OF COMMERCE 


The Office of Transportation of the Department of Commerce re- 
leased a special study of the impact of transportation costs on the price 
of newsprint under date of December 14th. 

The report made no recommendations, but said the study is basic 
because it demonstrates the importance of considering such costs in 
setting up industries and distributing goods. 

The study was prompted by chronic post-war shortages, rising 
prices, Congressional investigations of pricing systems and the fact that 
transportation costs! represent a significant proportion of the cost of 
making and selling newsprint. 

The following inconsistencies in newsprint transportation costs were 
cited in the report: 

Wide differences in rail freight rates on shipments moving the same 
distance. 

Uniform prices to everyone within a given zone who purchases a 
full carload, regardless of their distance from the paper mill. 

Variations in price between zones not related to differences in 
freight rates. 

Differences between zone prices and prices in ports, where the news- 
print is delivered by ship. 

The report further indicates that post-war developments signifi- 
cantly reduce the justification for continuing the present newsprint 
pricing system. 

Although the study made no recommendations as to locating mills 
at specific points, it furnished information on the transportation aspects 
of proposed mills. 

It further states that the rates for shipping newsprint from leading 
producing areas in eastern Canada and the northeastern United States 
to the most important consuming regions in the East and Southwest 
are based on competition rather than on distance. 





1An industry estimate said in 1948 that transportation charges average 12 
per cent of the sales price of newsprint. 


December issue of our Journal in the article entitled ‘ 
Classification and Uniform Class Rates’? by Edmun 
Inadvertently we left out Columns 3, 4 and 5 of this e 


hhh Ac 


i 











tern 
Little Rock, Ark. 


Fort Smith, Ark, 
Shreveport, La. 


ono 
eee 


eeeeee#e#ee#e? 8 
ANMITANMMNe eH 


wo — 

—~SR28S8ar 

. . eee @ ee 
NNUNNNANA 
-—n—¢n 
eSsXSassR 
ee « ese . ef 
Hmranwee nH 


SHasaze.aa 


. . . °* @ -_ . 
NNN 


Tulsa, Oklahoma 
Amarillo, Texas 
Houston,. Texas 
San Antonio, Texas 
El Paso, Texas 


Oklahoma City, Okla. 


Correction 
This Table is to be substituted for that appearing at p. 191 of the 


Nm DNNnoOA 
TART ST TF 


sanegesg 


e ee 
AZTAMNNs mM 


SRRERLALS 
ee ee ewe eee 
zvTItmmMmonded 


-—-o o 

=2fORSRS 
*eeeeeee 
wzwnHenNnondcd 


Atlanta, Ga. 
Charleston, S. C. 
Johnson City, Tenn. 
Memphis, Tenn, 
Miami, Fla. 
Nashville, Tenn. 
Raleigh, N. Car. 
New Orleans, La. 


: 


rit 


tf 
Chicago, III. 


Ogrt¢qroccr 
eevee 


gnecease 


. . . . 
NANNMMMM Ss 


. . e . . hdl . . 
NNANMMMMN Ss 


ommm 


ow 
SREHRSS 
eee ee 


ARSHSaSl 
eeeveseeee 
NNMAMMMAMMMN S 


SSBSRAS 


- ae eae 
-—<5V“—K—— VA 


Cleveland, Ohio 
Pittsburgh, Pa. 
Philadelphia, Pa. 
New York, N.Y. 


Detroit, Mich, 
Baltimore, Md. 
Boston, Mass. 


Between 


‘Uniform Freight 
d A. Nightingale. 
xhibit from p. 191. 


ides 
Rie 


Chicago-Pittsburgh 


Chicago-Denver 


Chicago=New York 














wid 


1906 


4,67 e.ot 


2.79 


Chicago~Denver 








Rail Transportation 
By Joun F. Donewan, Editor 





FORMAL MATTERS 
Tennessee Intrastate Rates 


In Docket 30720—Tennessee Intrastate Rates and Charges, the 
I. C. C. has postponed until its further order the effective date of its 
order of August 19, 1952 so far as it applies to rates on coal, wood, acid, 
chemical or fuel, and pulpwood. 





Utah Intrastate Rates 


In Docket 30961—Utah Intrastate Freight Rates and Charges, the 
Commission has found that freight rates on eleven commodities should 
be raised to conform with interstate rates on these commodities when 
transported intrastate within Utah. The I. C. C. gave the Utah Com- 
mission 30 days to authorize the changes. If the Utah Commission does 
not act within that time, the I. C. C. will order the increases. 





Ogden Gateway Case 


In Docket 30297—Denver & Rio Grande Western Railroad Company 
v. Union Pacific Railroad Company, Et Al., the I. C. C. has denied a 
petition filed by the Union Pacific Railroad Company to reopen the 
record and to receive in evidence an editorial appearing in the Wichita 
(Kansas) Beacon, signed by Senator Edwin C. Johnson, Chairman of the 
Senate Committee on Interstate and Foreign Commerce. The petition 
also asked that the complaint be dismissed. In denying the petition the 
Commission said that the document is not competent evidence nor rela- 
tive to the issues in said proceeding and may not be considered in the 
disposition of the matters and things involved. 





Railroad Helicopter Application Opposed 


The Pennsylvania and the Baltimore & Ohio Railroads have filed 
with the Civil Aeronautics Board a petition to intervene in opposition 
to the application of the Baltimore & Annapolis Railroad for authority 
to operate a passenger-mail helicopter service linking Washington, Bal- 
timore, Philadelphia and New York. The two railroads said that ‘‘no 
justification can be shown from the standpoint of public convenience 
and necessity for the proposed helicopter service.’’ The Baltimore & 
Annapolis now operates an interurban line between Annapolis and Balti- 
more and a bus service between Baltimore, Annapolis and Fort Meade. 


—3109— 
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Ex Parte 104—Part 11—Terminal Services 


In Ex Parte No. 104—Part II—Terminal Services, Division 3 of the 
I. C. C. has issued its Ninety-First Supplemental Report respecting the 
Whitney-Apollo Corporation at its Apollo, Pennsylvania, plant. The 
Division found that switching services performed by the respondent rail 
carrier without charge in addition to the line-haul rates violated Section 
6(7) of the Interstate Commerce Act. 





Southern Pacific-Missouri Pacific Passenger Fares 


Examiner A. T. Palmer has recommended that the I. C. C. approve 
a 10 percent increase in passenger fares on the Southern Pacific-Missouri 
Pacific System. 





FINANCE MATTERS 
New Orleans Public Belt Bridge Cases 


Finance Docket 12843—Tezas & P. Ry. Co. Operation, and Finance 
Docket 9033—Tezas & New Orleans R. Co. Operation have, at the re- 
quest of the New Orleans Public Belt Railroad Commission, been re- 
opened for rehearing and reconsideration on the ‘‘hold car’’ provisions 
contained in Sections 17, Paragraphs 7, of the agreements dated October 
2, 1940 and July 15, 1940, respectively, including reconsideration of the 
terms and conditions set forth in any and all portions of the aforesaid 
agreements insofar as may be necessary in order to make an appropriate 
determination with respect to the main subject matter. 





Boston & Providence Reorganization 


In Finance Docket 12131—Boston & Providence Railroad Corpora- 
tion Reorganization, Examiner Homer H. Kirby has recommended that 
the Commission find, without prejudice to continuation of the reorgani- 
zation proceedings, that it is unable to approve a plan or modification 
of a plan of reorganization for the Boston & Providence Railroad Corpo- 
ration until certain claims between that debtor or its trustee and the 
trustees of the New York, New Haven & Hartford Railroad Company 
and the Old Colony Railroad Company, in reorganization, and the reor- 
ganized New York, New Haven & Hartford Railroad Company, have 
been adjudicated by the Federal District Court having jurisdiction in 
the premises, and that, in the absence of either such adjudication or a 
compromise agreement between the parties, the Commission should 
recommend to the court that the proceedings be dismissed; but, should 
the Commission decide that it is inappropriate or undesirable to adopt 
such a course, then, in the alternative, it is recommended that the Com- 
mission find that the proceedings before it should be reopened for the 
purpose of receiving further evidence in accordance with the pending 
petition of the protective committee representing stockholders of the 
debtor company and such other evidence as the Commission may deem 
necessary, and that the said petition should be granted. 
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ACQUISITIONS 
Division 4 has authorized the following: 


The Union Railroad Company to purchase a line of railroad of the 
Bessemer & Lake Erie Railroad Company, approximately 8.32 miles in 
length, with about 80.28 miles of sidings and yard tracks, in Allegheny 
County, Penna. 

The Chicago, Burlington & Quincy Railroad Company to purchase 
the properties of the Kansas City and Brookfield Railroad Company. 

The Terminal Railroad Association of St. Louis to purchase the 
railroad properties and facilities of the St. Louis Terminal Railway 
Company. 





Louisiana Southern Acquisition 


The application of New Orleans & Northeastern Railroad Company, 
a wholly-owned subsidiary of the Southern Railway Company, for 
authority to acquire control of Louisiana Southern Railway Company 
through purchase of its capital stock, has been docketed as F. D. 17972. 
If approved by the Interstate Commerce Commission, the Northeastern 
will purchase 8,995 shares of the capital stock of the Louisiana Southern, 
at $110 per share, or an aggregate of $989,450. 





Valdosta Southern Acquisition—Securities 


Division 4 of the I. C. C. has approved the acquisition by the Val- 
dosta Southern Railroad of a portion of the line of railroad of the 
Georgia and Florida, and has authorized the issuance of $1,000,000 of 
common stock, to be sold at par, to the National Containers Development 
Company, Inc., with the proceeds to be used in the purchase of the line 
of railroad. 





ABANDONMENTS 
Central Railroad Co. of Pennsylvania 


Division 4 of the I. C. C. has authorized the Central Railroad Com- 
pany of Pennsylvania to abandon operation of all the lines of railroad 
comprising its system of transportation in Northampton, Lehigh, Carbon, 
Luzerne, Lackawanna and Schuykill Counties, Pennsylvania. 





St. Joseph & Grand Island 


The St. Joseph & Grand Island Railway Company has been author- 
ized by Division 4 of the I. C. C. to abandon a branch line of railroad 
from Stout to Highland in Doniphan County, Kansas, approximately 
6.846 miles in length. Abandonment of operation of the line by the 
Union Pacific Railroad Company was also approved. 
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Denver and Intermountain 


Examiner A. G. Nye has recommended that Division 4 of the I. C. C, 
authorize abandonment, as to interstate and foreign commerce, of the 
entire line of railroad of the Denver & Intermountain Railroad Company, 





Illinois Terminal 


Examiner H. J. Blond has recommended that Division 4 of the 
I. C. C. deny the application of the Illinois Terminal Railroad Company 
for authority to abandon a portion of its line of railroad in Madison 
and Jersey Counties, III. 





LABOR MATTERS 
Transportation Labor 


The Defense Transport Administration has issued Bulletin No. 12 
which states, among other things, that qualified personnel for most of 
the transportation industries continues to become more scarce. Accord- 
ing to the bulletin, both the railroads and highway transport industries 
have set up additional training classes to partially offset the increased 
need for competent employees. 





Union Shop Agreements—Western Carriers 


The Chicago and North Western and the Missouri-Kansas-Texas 
(Katy) have signed union shop agreements with the nonoperating rail- 
way labor organizations. The agreements are the same as those signed 
by the Eastern carriers, with the exception of the effective dates. 





Sick Leave—Accidents 


The Fourth Division of the National Railroad Adjustment Board 
has held that an employee disabled by accident is ‘‘ill’’ and therefore 
entitled to ‘‘sick’’ pay under an agreement between the Railroad Yard- 
masters of America and the Delaware & Hudson Railroad. 





RATE BUREAUS 
Reed Bulwinkle Act—Agreements 


In Section 5a Application No. 6—Southern Freight Association et al 
—Agreements, Division 2 of the I. C. C. has issued an order approving 
certain amendments to that agreement relating to the creation of special 
subcommittees. The amendment to the agreement is to be in full force 
and effect after January 20, 1953. 

In Section 5a Application No. 37—Southern Illinois Motor Rate 
Conference—Agreement, Examiner Paul F. Sullivan has recommended 
that the agreement be approved, subject to certain terms and conditions. 
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In Section 5a Application No. 39—Western States Movers’ Con- 
ference-Agreement, Examiner Paul F. Sullivan has conditionally ree- 
ommended the approval of the agreement which relates to the trans 
portation of household goods. 





STATISTICS 
Freight Claim Payments 


The AAR Freight Claim Division has announced that claims paid 
by member roads in the first six months of 1952 totaled $53,686,711 
compared with $53,261,058 in the last six months of 1951, or an increase 
of 0.8 percent. Claims paid in the first half of this year increased 
14.6 pereent compared with the first six months of 1951 when they 
totaled $46,833,017. The ratio of loss and damage claims to freight 
revenues was 1.27 percent compared with 1.21 percent in the last half 
of 1951 and 1.10 percent in the first half of 1951. 





New Locomotives 


Class I railroads put 2,244 new locomotives, consisting of 2,865 
power units, in service in the first eleven months of 1952. In the same 
period in 1951, they installed 2,366 new locomotives consisting of 
3,221 power units. 

Of the total number installed so far this year, 2,220 were Diesel 
and consisted of 2,840 power units. The remaining locomotives included 
17 steam, one twin-unit electric and 6 gas-turbine-electric. In the first 
eleven months of 1951, there were 2,346 Diesels, consisting of 3,198 
power units, put in service. In addition 17 steam and 3 twin-unit 
electric locomotives were installed in that period last year. 





PERSONNEL MATTERS 
Eastern Railroad Presidents’ Conference—Chairman 


David I. Mackie, former Vice President and General Counsel of the 
Delaware, Lackawanna & Western Railroad, has resigned that position 
to become Chairman of the Eastern Railroad Presidents’ Conference. 
William L. White, President of the New York Central System, has be- 
come chairman of an executive committee. This is the first time a full 
time chairman has been employed by the Eastern Railroad Presidents’ 
Conference. The Conference, through Mr. Mackie, will continue to 
work with the AAR and other railroad associations on all matters 
affecting railroads generally. 





Under Secretary of Commerce for Transportation 


President-Elect Eisenhower has announced that he will appoint 
Robert Blaine Murray, Jr. of Harrisburg, Penna, as Under Secretary 
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of Commerce for Transportation. Mr. Murray has been President of 
the Pennsylvania Economy League since 1946. From 1934 to 1942 he 
was with Tucker, Anthony & Company, members of the New York Stock 
Exchange and the New York Trust Company. He served in the United 
States Air Force from 1942 to 1946. 





1. C. C. Refrigerator Car Agent 


Fourth Revised Service Order 95, appoints D. W. Benton, Assistant 
to Chairman, Car Service Division, Association of American Railroads, 
59 E. Van Buren Street, Chicago, Ill., as Refrigerator Car Agent of the 
Interstate Commerce Commission. 





DEFENSE TRANSPORT ADMINISTRATION 
DTA Annual Report 


The major problem confronting DTA in the field of railroad trans- 
portation is the continued allocation of insufficient materials to provide 
currently for the desired expansion of the railroad plant in accordance 
with fully documented and justified claims, the DTA said in its second 
annual report. 

‘*The over-all program designed to increase the efficiency of rail- 
road operation, with primary emphasis on the efficient use and equitable 
distribution of equipment and the prompt establishment of arrange- 
ments for emergency rerouting or diversion of traffic, has been of par- 
ticular importance throughout the year because the shortages of critical 
materials have resulted in a continuing lag in the programmed expansion 
of railroad equipment and facilities and it has been imperative to 
‘stretch’ the existing ownership,’’ the report said. ‘‘Development of 
the program continued to involve a careful combination of I. C. C. 
Service Orders, administered by the Washington office and the I. C. C. 
field offices, and the encouragement of voluntary cooperative effort.’’ 

‘*Encouragement of voluntary cooperative effort has been channeled 
through the nation-wide organization of Shippers Advisory Boards, the 
Association of American Railroads, and the American Short Line Rail- 
road Association, the Department of Defense and other government 
agencies, and other organizations of various types in any way con- 
nected with the handling and movement of railroad traffic,’’ the report 
pointed out. 

The report further stated: ‘‘There is no indication of any let-up 
in the development of the over-all defense program; continued expan- 
sion and recovery of ground lost during the steel strike will require 
efficient, expedited rail transportation. There is no immediate expec- 
tation of a substantial improvement in the allocation of materials for 
the program expansion of the railroad plant, so that intensive efforts 
to get the most out of the present plant must be continued. The very 
success of the traffic movement and conservation program to date 
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inevitably results in a certain complacency on the part of those involved 
in matters of car utilization, and constant effort must be expended to 
avoid any let-down which might later result in inadequate service or 
ear supply. 





MISCELLANEOUS 
AAR Freight Claim Meeting 


The Freight Claim Loss and Damage Prevention Section of the AAR 
will meet at the Conrad Hilton Hotel in Chicago on May 15, 1953. The 
Freight Claim Division will hold its Annual Meeting at the same hotel 
on May 12 and May 14, 1953. 





I. C. C. Rules for Separation of Operating Expenses 
by Class | Railroads 


The Interstate Commerce Commission has made public an order, 
dated November 18, 1952, a copy of which was served on all parties 
thereto, prescribing revised rules to become effective on January 1, 
1953 governing the separation by Class I line-haul railroads, of railway 
operating expenses, taxes, equipment rents and joint facility rents be- 
tween freight and passenger service. These rules will cancel and super- 
sede the existing rules which have been in effect since 1936. 

The new order was published in the Federal Register of December 
13, 1952. 





Canadian Rail Rate Increase 


Justice John D. Kearney, Chief Commissioner of the Board of 
Transport Commissioners of Canada, said at the conclusion of a hear- 
ing held on December 15 and 16 on the application of the Railway 
Association of Canada for a freight rate increase that one will be 
granted if examination of the rail figures shows that it covers only 
revenue needed to meet the cost of a new 16-cents-an-hour wage increase 
to non-operating employes. No indication was given as to when the 
Board might announce its decision. The Railway Association has 
applied for a 9 per cent increase in freight rates, except on coal and 
coke, for which is sought an increase of 10 cents a ton on rates to and 
including $1.00 a ton, 15 cents a ton on rates to and including $2.00 
a ton, and 20 cents a ton on rates of $2.01 or more per ton. 

In its application to the Board, the Railway Association estimated 
that the wage increase will cost approximately $52,754,000 annually 
to the two Canadian railways. Of that amount, the increase will amount 
to $31,412,000 for the Canadian National Railway and $21,342,000 for 
the Canadian Pacific. 
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Investigation of Federal Agencies 


Representative Charles A. Wolverton (Rep.—New Jersey) said, 
on December 9, that the Republican Congress will check up on all Federal 
agencies regulating business to see if they’ve been operating as Congress 
intended. 

The 71-year-old lawmaker said public hearings on regulatory bodies 
will be the first order of business for the House Interstate and Foreign 
Commerce Committee when he becomes Chairman next month. 

He said it would be wrong to call it an ‘‘investigation’’ because 
that ‘‘denotes an inquisitorial body or witch-hunt’’ and ‘‘I don’t have 
that in mind.’’ 

Mr. Wolverton said his Committee would seek to find out: 

1. ‘‘From the commissioners of the agencies whether their ad- 
ministration of the act has brought out any weaknesses in the law that 
need remedying.”’ 

2. ‘‘From businessmen regulated by the agencies whether the 
agencies have been carrying out the intent and purpose Congress had 
in creating them.’’ 

Mr. Wolverton said the inquiry will cover ‘‘all the agencies”’ 
under the Committee’s jurisdiction. 














Motor Transportation 
By Harry E. Boot, Editor 


Attorney, American Trucking Associations, Inc. 





U. S. Supreme Court Upholds Arkansas Permit Requirements 


The United States Supreme Court has held, in Fry Roofing Co. 
y. Arkansas Public Service Commission, that it is not an undue burden 
on interstate commerce for states to require owner-drivers, of vehicles 
leased to a manufacturer shipping his goods in interstate commerce, 
to obtain permits as contract carriers under the state law. The majority 
opinion, written by Mr. Justice Black, held that such a requirement 
was a proper application of the state’s valid police, welfare and safety 
regulations to motor carriers using its highways. 

The Fry Roofing Company leased both trailers and tractors, some of 
them were driven by the owners of the equipment, and used these vehicles 
for distribution of the company’s asphalt roofing products from its 
plant in Memphis, Tenn. to customers located at points in Arkansas 
and other states. Several of the owner-drivers were arrested for 
carrying Fry’s interstate shipments and charged with failure to obtain 
a permit required by the Arkansas law. 

The original action was brought by the Fry Company to enjoin 
the Public Service Commission from arresting its drivers, alleging that 
it was a private carrier transporting its own products exclusively in 
leased trucks operated by bonafide driver employees. The lower court 
held for Fry, and the Commission appealed, whereupon the Arkansas 
Supreme Court reviewed the facts and found that the arrested drivers 
were not Fry’s employees and that the lease arrangements were subter- 
fuges. The Supreme Court further found that the owner drivers were 
transporting Fry’s goods as contract carriers and as such the state act 
required a permit. 

The U. S. Supreme Court accepted the finding of the Arkansas court 
that the arrested drivers’ ownership and operation of their vehicles 
makes them contract carriers as defined by the Arkansas law. The court 
further found that there was no showing that the Arkansas Commission 
had attempted or will attempt to attach burdensome conditions to the 
grant of a permit, or conditions that would in any manner conflict 
with the National Motor Carrier Act or any Interstate Commerce 
Commission regulations issued thereunder. The court concluded that: 
“Arkansas is not powerless to require interstate motor carriers to 
identify themselves as users of the state’s highways.”’ 

Justice Douglas was joined by Chief Justice Vinson and Justices 
Burton and Minton in a dissent, and contended that the federal ques- 
tion presented is whether Arkansas can require a person engaged ex- 
clusively in interstate transportation of goods by motor carrier to obtain 
a certificate from Arkansas. 
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Virginia’s Supreme Court of Appeals Hears Argument on Reciprocity 


A suit brought by Virginia Railroads to require the state to collect 
a 2% Gross Receipts Tax from out-of-state truck operators was argued 
before the Virginia Supreme Court of Appeals. The railroads contended 
that the state’s argument for not collecting the tax from foreign 
carriers is ‘‘unsound.’’ The state officials had maintained that if it 
collects the tax, other states will retaliate by collecting taxes from 
Virginia trucking firms. 

The railroads entered their suit as taxpayers, and seek to compel 
the State Corporation Commission to collect the tax from out-of-state 
truck operators as well as from Virginia truck operators. The railroads 
further contended that the state policy is costing at least 114 million 
dollars in taxes annually. 

The 2% Gross Receipt Tax was levied in 1942 against all commer- 
cial truck operators but in other legislation, the assembly authorized 
the Governor to enter into reciprocity agreements with individual states. 
The railroads argue that the Governor was not authorized to grant 
immunity from the tax to all out-of-state truck operators. The railroads 
further contend that the reciprocity agreements were illegal and in 
order to be an agreement, there must be two parties and this would not 
be the case in a unilateral declaration like the reciprocal agreement under 
which Virginia is operating. 

Counsel representing the state and motor carriers contended that 
reciprocity was indeed achieved in the form of free roads for free roads, 
and maintained that the interpretation had been followed by Governors 
and by present members of the State Corporation Commission. It was 
called to the attention of the court that 5 regular and 2 special sessions 
of the legislature had been held during the time when the agreement 
was in effect, and nothing had been done to upset the policy as pursued 
by the state. 

The court made it plain to the attorneys that the only question 
before it was one of the legality of the practice, and that desirability 
of reciprocity was somebody elses concern. The railroads were attack- 
ing the legality of the reciprocity granted by Virginia. 





1. C. C. to Require Additional Payroll Data in Quarterly Reports 
After January 1, 1953 


The Interstate Commerce Commission has ordered Class I Common 
and Contract carriers to include in their quarterly reports, after Janu- 
ary 1, 1953, figures showing man hours paid for and compensation of 
drivers and helpers. It is understood that the actual data compiled on 
these reports may be used by a carrier to determine the estimated num- 
ber of hours paid for to be reported in the annual report instead of 
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year 





having to compute the actual hours paid for each day throughout the 


The order was issued by I. C. C.’s Division 1, and requires the addi- 
tional information in reports for the first calendar quarter of 1953 and 
thereafter. Division 1 noted in its order that full consideration had 
been given arguments made against the order which was proposed July 
31, 1951. 





Cooperative Safety Patrol to Operate Pennsylvania Turnpike 


A road patrol consisting of 57 cars from individual truck companies 
and insurance firms is being set up on the Pennsylvania turnpike by the 
trucking industry. The unusual cooperative road patrol which will ob- 
serve driving practices of truck drivers was arranged through the Penn- 
sylvania Motor Truck Association and is a new cooperative patrol pro- 
gram to replace an existing private patrol which has been operating on 
the turnpike for the past few years. The new plan will cover all trucks 
operating on the turnpike which is different from the old system which 
observed only certain trucking companies. 

The drivers will patrol the turnpike on an around-the-clock basis 
and will confine their operations only to truck drivers. 

Driving practices observed by the patrol cars will be reported back 
to the truck association headquarters which in turn will forward the 
report to the companies employing the drivers involved. The patrol 
will also make reports on good driving practices observed. 





New York Tax Department to Audit Truck Registrations 


The Commissioner of Taxation and Finance of New York has an- 
nounced plans for detailed audit of 1952 truck registrations. The truck 
and trailer registration fees in New York for both 1952 and 1953 are 
based on the maximum gross weight which is defined as the weight of 
the vehicle plus the weight of the heaviest load the vehicle is capable 
of carrying. 

According to the Commissioner of Taxation of New York, a study 
made by his office indicates that a large percentage of the 1952 truck 
registrations in the state may have understated carrying capacity result- 
ing in the vehicles being under licensed. The experience with the 1952 
registration led to an amendment of the Vehicle and Traffic law and to 
the establishment of regulations which set up schedules of weight for 
various types of trucks and trailers to be used in connection with the 
1953 registrations. Because less than 10% of New York trucks are sub- 
ject to the Weight Distance Tax, the truck registration fees cannot be 
enforced adequately through enforcement of the Weight Distance Tax. 
Of the 450,000 commercial registrations only 40,000 are currently tax- 
able under the Weight Distance Tax. 
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The Commissioner of Taxation explained that the weight tables in 
the regulations are administrative guides and they merely will serve 
as a pre-audit guide in the issuance of truck registrations. It is not 
intended that they be arbitrary and there are amply provisions for cor- 
rection of any possible injustices or inequities which may result from 
application of the tables. According to the Commissioner’s office, any 
truck owner may obtain a refund if he can show that the maximum gross 
weight of his truck is actually less than is shown by the schedule. 





Texas Commission Revokes Certificate for Continued 
Weight Violations 


An interstate carrier of petroleum and petroleum products operated 
equipment in Texas which violated both the over-all length and the 
maximum weight laws of Texas. After several warnings by the Motor 
Vehicle Division, the carrier’s reciprocal privileges were cancelled, but 
later partially restored upon the assurance that the illegal equipment 
would no longer be operated in Texas. The carrier then put into service 
a new type of equipment which complied with the Texas law but the 
carrier continued violations with both new equipment and old equipment. 
An action was brought by the Texas Railroad Commission against the 
carrier to show cause why his Texas certificate should not be cancelled 
for continued operation of the objectional equipment. The commission 
found, that, ‘‘despite warnings by the License and Weight Division and 
the Highway Department, respondent continued with wanton disregard 
to violate the provisions of General Order No. 87 some 49 different and 
separate occasions from December 6, 1950, to September 8, 1951; that 
from December 20, 1951, to February 23, 1952, some 6 further violations 
of General Order No. 87 oceurred as charged in the complaint * * *; 
that respondent will continue to violate General Order No. 87 when it 
finds it more expedient to do so unless the respondent’s authority to 
use the highways of this state is cancelled.’’ The Commissiun found 
‘‘* * * that under its proper exercise of police powers over the high- 
ways of this state, it must, in the publie interest, control all transporta- 
tion for-hire over the highways of this state to the end that the said 
highways are not subjected to abuse by carriers for-hire.’’ 





California Court Rules on Adequacy of Mud Flaps 


In the case of People v. Kiser the California Superior Court held 
that two rolled up flaps attached to the body of a truck, and slightly to 
the rear of the rear wheels, and secured in a position in rolls by means 
of wire, does not comply with the California statute. The vehicle in 
. question was a dump truck and the case came from appeal from a court 
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decision convicting the carrier of violating the statute with respect to 
mud guard equipment. Appellant contended that the statute was void 
because its terms were vague and uncertain and that the rolled up wheel 
flaps satisfied the requirements because they could be unrolled and put 
into use when the occasion demanded. The court held that the statute 
was not vague and uncertain. The court further held that the provi- 
sions of the statute did not excuse the presence of required equipment 
on a vehicle because at some particular time it may not be needed. The 
defendant contended however, that his truck was equipped as required 
because of the flaps if unrolled would satisfy the statute. 

The court held however ‘‘that the flaps on defendant’s truck, at the 
time in question, could not do what the statute requires, that is, minimize 
the spray or splash of water. The truck was, therefore, not equipped 
as required by section 678.5.’’ The court concluded: ‘‘The requirement 
that a vehicle be equipped with devices to minimize the spray of water 
and mud must have been intended to require something like all the 
safety devices, something which can be put into immediate operation by 
the driver whenever the necessity arises—not something which will not 
operate unless he stops his vehicle, gets out and performs a mechanical 
operation on it to put it in operating condition.’’ 











Water Transportation 


By Ricuarp H. Specker, Editor 
Executive Vice-President, National Water Carriers Association, Inc. 
Alaska Freight Lines, Inc. 
Railroad Protest 


The Class I rail carriers in Southwestern Territory and the Texas 
Railroad Association have filed a protest against the application of 
Alaska Freight Lines, Inc., of Seattle, Wash., Docket No. W-1055, Sub. 
No. 1, for authority to institute a new barge service from Pacific Coast 
ports to Gulf and Mississippi River ports. The protest states that the 
proposed operation would be in direct competition with the rail carriers 
in the areas affected. The application has also been protested by the 
Luckenbach-Gulf Steamship Company, Ine. 





Rod Pickard 
Application Dismissed 


By order in Docket No. W-1034, the Commission has dismissed, for 
want of prosecution, the application of Rod Pickard, of Miami, Fla., 
(Seaway Lines, Inc.) for a certificate of public convenience and necessity 
authorizing operation as a common carrier by water between ports and 
points along the Atlantic Coast from Miami to Key West, Fla., inclusive. 





West Tennessee Limestone Co., Inc. 
Barrett Line, Inc. Purchase Application 


By application filed December 3, 1952, in Finance Docket No. 17989, 
West Tennessee Limestone Co., Inc. has requested authority to purchase 
the operating rights of The Barrett Line, Inc., issued by the Commission 
in Docket No. W-353. The application states that The Barrett Line, Inc., 
(a corporation in dissolution) wishes to transfer its permit to operate 
as a contract carrier (1) at Cairo, Ill. in the furnishing for compensa- 
tion (under charter, lease, or other agreement) of towing vessels and 
non-self-propelled barges without crews, to persons other than carriers 
subject to the Act, to be used by them in the transportation of their 
own property, and (2) by towing vessels in the performance of general 
towage between ports and points along the Ohio River below Louisville, 
Ky., the Cumberland River below Rappoles Landing, Ky., and the 
Mississippi River from Genoa, Wisc. to Baton Rouge, La., including the 
points named. 
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C. M. Countryman 
Application Dismissed 


At the request of the carrier, the Commission has vacated and set 
aside the certificate dated July 29, 1949, authorizing operation by C. M. 
Countryman, doing business as Bellingham Transportation Company, 
of Bellingham, Wash., as a common carrier by self-propelled vessels of 
not more than 100 tons cargo-carrying capacity, in the transportation of 
commodities generally between Bellingham, Wash., on the one hand, 
and, on the other, Eliza Island, Urban, Doebay, Blakely Island, Olga, 
Lopez Island, Shaw Island, Orcas, Deer Harbor, and Friday Harbor, 
Wash. 





Seatrain Lines, Inc. 
Petition for Declaratory Orders 


Seatrain Lines, Inc. has petitioned the Interstate Commerce Com- 
mission for the issuance of Declaratory Orders under section 5(d) of 
the Administrative Procedure Act, seeking answers to the following 
queries ‘‘to terminate a controversy or remove uncertainty’’: 

I. Has the Interstate Commerce Commission the requisite authority, 
and if so under what specific provisions of the Interstate Commerce Act, 
to award reparation of damages resulting from the utilization of avail- 
able administrative and court procedures, in bad faith or without prob- 
able cause, knowingly or recklessly misrepresenting facts therein and 
making misleading statements of facts therein, multiplying and protract- 
ing proceedings thereunder, in bad faith or without probable cause, nor 
for the purpose of obtaining settlement of issues but with the intended 
effect of continuing and creating doubts and uncertainties, all for the 
purpose of preventing future diversion of all rail traffic to Seatrain? 

II. Has the Interstate Commerce Commission the requisite author- 
ity, and if so under what specific provisions of the Interstate Commerce 
Act, to require railroads which do not participate in and maintain 
through routes with Seatrain to permit interchange of their freight cars 
with Seatrain and permit the use of such freight cars in connection with 
transportation via Seatrain in interstate commerce? 





Inland Navigation Company 
Application for New Operation 


By application filed December 12, 1952, in Docket No. W-690, Sub. 
No. 3, the Inland Navigation Company, of Vancouver, Wash., requests 
authority to institute a new operation by water in the transportation of 
passengers and commodities generally and U. S. Government Mail. Ap- 
plicant proposes to offer service to all points on the Snake River between 
Lewiston and Johnsons Bar, Idaho, suitable for loading and unloading, 
whenever there is a demand for service. The applicant is presently de- 
livering mail under a contract with the U. S. Post Office, and is making 
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one trip a week with delivery to the following points: Madden Landing, 
Cache Creek, Eureka, Douglas Landing, Dry Creek, Rolling Bar, Somers 
Creek, Pittsburgh Landing, Kirkwood Bar, Temerance Creek, and John- 
sons Bar. Applicant proposes to continue this regular weekly service. 





Palantic Steamship Co., Inc. 
Temporary Authority Extended 


The Commission has authorized Palantic Steamship Co., Inc. to con- 
tinue to operate as a contract carrier by self-propelled vessels in the 
transportation of lumber and lumber products from ports and points on 
Humboldt Bay, Calif. and Coos Bay, Oreg. to Camden, N. J., New Haven, 
Conn., Poughkeepsie, N. Y., Providence, R. I., and Wilmington, Del., 
until such time as its application for permanent authority in Docket No. 
W-405, Sub. No. 2, has been finally determined. 





West Coast Steamship Company 
Permit Vacated 


At the request of the carrier, the Commission has, by order in 
Docket No. W-450 and Sub. No. 1, vacated and set aside its amended 
permit and order of July 6, 1949, authorizing operation by West Coast 
Steamship Company, of Los Angeles, Calif., as a contract carrier by 
self-propelled vessels in the transportation of lumber and lumber prod- 
ucts from ports in Washington and Oregon to ports in southern Cali- 
fornia, Santa Barbara to San Diego, inclusive, and by non-self-propelled 
vessels with the use of separate towing vessels in the transportation of 
lumber and lumber products from Crescent City to Los Angeles, Calif. 





Blaine Stubblefield 
Certificate Issued 


Upon further consideration in Docket No. W-1014, the Commission 
has vacated and set aside its prior dismissal order of October 31, 1950, 
and has found that public convenience and necessity require operation 
by Blaine Stubblefield, doing business as Hell’s Canyon Run, of Weiser, 
Idaho, as a common carrier by self-propelled vessels in the transporta- 
tion of passengers and commodities generally, northbound only, from 
and to points along the Snake River between Weiser and Granite Creek, 
Idaho, and from those points, except Granite Creek, to Lewiston, Idaho. 





Oliver J. Olson & Co. 
Temporary Authority Extended 


By order dated June 26, 1952, in Docket No. W-277, Sub. No. 16, 
the Commission granted Oliver J. Olson & Co., in the capacity of manag- 








yn- 
he 
on 
n, 
a. 
Yo. 


JANUARY, 1953 325 











ing owner, temporary authority to operate as a common carrier by water 
in the transportation of lumber and lumber products and wood pulp 
from and to the respective Pacific Coast ports specified in its permit. 
The Commission has now authorized the carrier to continue to perform 
the said service until further order of the Commission, but not beyond 
the time its application in Docket No. W-277, Sub. No. 17, has been 
finally determined. 





American Coastal Lines, Inc. 
Proposed Report 


Examiner H. J. Blond has issued a proposed report recommending 
that the Commission deny the application to transfer to the National 
Container Corporation of Virginia (Marine Division) of the second 
amended permit and order dated May 23, 1950, issued in Docket No. 
W-14 to American Coastal Lines, Inc. (formerly Atwacoal Transporta- 
tion Company). The permit authorizes operation by American Coastal 
Lines as a contract carrier by self-propelled vessels and by non-self- 
propelled vessels with the use of separate towing vessels in the trans- 
portation of general commodities in lots of 500 net tons or more for not 
more than three shippers on any one voyage, between ports and points 
along the Atlantic and Gulf of Mexico coasts from Maine to Louisiana, 
inclusive, and tributary waterways, with various limitations. 





St. Lawrence Seaway and Power Project 


The Federal Power Commission announced on December 15, 1952, 
that it has consolidated the proceedings on the conflicting applications 
of the Power of Authority of the State of New York and the Public 
Power and Water Corporation, of Trenton, N. J., both of which are seek- 
ing an FPC license for development of the International Rapids Section 
of the St. Lawrence River in St. Lawrence County, N. Y. Public Power 
is proposing to construct the same facilities as those covered by the New 
York Power Authority’s application, plus a canal on the United States 
side paralleling the project. The Commission at the same time granted 
permission for thirty of the petitioners which had intervened in the 
proceedings on the Power Authority’s application to intervene in the 
Public Power and Water Corporation application proceedings. 

Hearings on the New York Power Authority’s application were 
begun in Washington on December 9th before Examiner Glen R. Law 
of the Federal Power Commission, and hearings on the New Jersey 
Public Power’s application commenced on December 18th. Counsel for 
some of the opponents to the project argued that the FPC has no author- 
ity to issue a license to a state to deal with a foreign country, and that 
the Constitution prohibits a state from making any agreement with a 
foreign state or nation. 











Freight Forwarder Regulations 


By Gmes Morrow, Editor 
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Authority to Forward Motion Picture Film Granted 


A freight forwarder permit has been granted (FF-210), authorizing 
Film Transport Company of California to forward motion picture film 
and film accessories between Los Angeles, California and points in 
southern Arizona. 

‘In a report in the proceedings dated December 4, 1952, Division 4 
discussed certain contentions of motor carrier protestants and dis- 
tinguished between freight forwarding and agency arrangements. 

Protesting motor carriers, some of whom handle film and accessories, 
contended that applicant would divide the small amount of business 
available with existing motor carrier service and could not establish 
service on a sound financial basis without at the same time impairing the 
service of existing carriers. The division said this overlooked the in- 
herent nature of freight forwarding which Congress contemplated 
should be established when consistent with the public interest and the 
national transportation policy. Applicant would not, said the Division, 
divert traffic from over-the-road carriers, but would utilize their services 
in meeting its obligations as a forwarder. Moreover the Division held 
that the adequacy and availability of motor or rail service should not 
bar the institution of a freight forwarder service of a character not at 
present being offered. 

As to one part of the proposed operation, the Division said the 
service would not be that of a freight forwarder subject to part IV 
of the Act. In some instances film is ‘‘circuited,’’ or moved from one 
exhibitor to another, instead of between the distributor in Los Angeles 
and the exhibitor in Arizona. In such cases there is no assembly and 
consolidation and hence the service is not freight forwarding, under the 
Division’s findings. 





Transfer of Forwarder Rights Approved 


Transfer of the forwarder operating rights of B. T. Dowden, d/b/a 
Package Fast Freight, to United Freight Service, Inc., a corporation, 
was authorized by order of Division 4 of the Commission dated Novem- 
ber 19, 1952, in Docket FF-213. The rights include forwarding from 
Counties in Southern California to all points in the United States. 

The transfer was authorized over the objections of a number of 
protesting forwarders, and the Division reversed the report of the ex- 
aminer who heard the case. The Examiner had found that with minor 
exceptions the business was heretofore limited to shipments weighing 
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less than 100 pounds, and that the transferee would not so limit his 
operations, with the result that new operations would be instituted as to 
which there was no evidence of consistency with the public interest. 

The Division said, in its report, that under the transfer the trans- 
feree would not obtain any greater rights than those now residing in 
transferor, and that the Commission’s transfer rules were not designed 
to preclude a transfer of operating rights to a transferee who, as an 
original applicant, would have been otherwise eligible to receive a permit 
as a freight forwarder. 

Dealing with the objection that as to the substance of his opera- 
tions the applicant does not perform break-bulk service, but employs 
the Railway Express Agency to receive the consolidated consignments 
and deliver them to their destinations, the Division said that the Act 
does not require such services to be performed by the forwarder itself, 
but that they may be performed by an agent—in this case the express 
agency. 

The Division cited Section 410(d), which provides that forwarder 
operating authority may not be denied solely on the grounds of com- 
petition with the service of other freight forwarders, in dismissing the 
contentions of protestants that their business would be adversely affected. 

Commissioner Mitchell dissented on the ground that the proposed 
operation is a new one. 





Compliance Date for Filing New Forwarder— 
Motor Carrier Contracts Extended 


By order dated December 9, 1952, the Commission postponed from 
December 31, 1952, to June 30, 1953, the date on which freight for- 
warders must file new contracts to supersede agreements continued 
under Section 409 of the Act when the amendment to that Section 
became effective on September 20, 1951. 

The order of December 9th modifies a requirement of the Com- 
mission’s order of June 4, 1951, which prescribed rules and regulations 
for the filing of contracts between freight forwarders and motor carriers 
entered into pursuant to Section 409 of the Act, as amended. The 
regulations permitted continuance of certain contracts filed in accord- 
ance with prior regulations promulgated in Docket 29493 (272 I. C. C. 
413), but such contracts were to be superseded by a new form of 
contract by a specified date, now extended to June 30, 1953. 





Motor Carrier Seeks Freight Forwarder Authority 


Ringsby Truck Lines, Inc., a common carrier motor carrier, has 
fled an application (Docket FF-229), seeking authority to institute 
operations as a freight forwarder, under the name Ringsby Forwarding, 
Inc., by the use of rail, water, motor and air carriers, between points 
in the eleven most westerly states and all points in the United States. 
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0. Regulation 
06. Commission Jurisdiction 


The arranging for transportation incidental to the warehousing of goods without 
compensation other than the usual warehousing charge is not “for compensation” 
within the meaning of section 211 (a) of the Act, and persons so operating do not 
require a broker’s license, citing 17 M. C. C. 529. Nor does an applicant, as agent 
for a carrier, require a broker's license to turn over to that carrier a shipment 
which the carrier is authorized to transport all or part of the way to destination 
and as to which the carrier is contractually bound to perform the transportation 
and to be responsible therefor, citing 49 M. C. C. 277, 53 M. C. C. 633. MC-I2511, 
Dawson Broker Application, ........ i oe ae , Dec. 3, 1952, Div. 5. 

Where docks, wharves, and other facilities for handling export shipments from 
cars to ocean-going vessels are under the control and management of city authorities, 
and are not owned and operated by railroads, the operators of those facilities are 
not common carriers subject to regulation under the Interstate Commerce Act, 
citing 243 I. C. C. 51. No. 30992, Woodward & Dickerson v. International-Great 
Northern R. Co.., ........ a Ut ee , Dec. 9, 1952, Div. 3. 

The fact that a portion of a transaction would be accomplished through an 
affiliate of vendee does not affect Commission’s jurisdiction over the entire trans- 
action under section 5, citing 36 M. C. C. 221. MC-F-5083, Orange Transportation 
Co—Purchase—S & S Trucklines, ........ Ce er » Dec. 17, 1952, Div. 4. 

A separate agreement for the lease of equipment which is part of a single 
transaction involving the lease of operating rights is subject to the Commission’s 
jurisdiction under section 5 since that jurisdiction extends to the entire transaction, 
citing 55 M. C. C. 785, 45 M. C. C. 495. MC-F-5111, Wheaton Van Lines—Lease— 
House Transfer & Storage, ........ | oe , Dec. 11, 1952, Div. 4. 

A trackage agreement for use of tracks located within a switching district is 
not within the exemption of the last sentence of section 1(18) where the agreement 
covers the movement of trains in line-haul movement. F. D. 17893, Valdosta 
Southern Railroad Purchase, ........ i 3% ee , Dec. 12, 1952, Div. 4. 


10. Carriers 
16. Corporate Reorganization 


Where the Commission in a reorganization proceeding under Sec. 77 of the 
Bankruptcy Act has found that public convemience and necessity require the 
operation of certain lines by the reorganized company, a separate finding as to 
this issue under section 1(18) is not required. F. D. 12625, Boston Terminal Com- 
pany Reorganization, not to be printed, Dec. 8, 1952, Div. 4. 


20. Franchises 
21. Necessity 


Denied, where shipper’s support is based largely upon rate considerations. MC- 
113463, Davis Contract Carrier Application, not to be printed, Dec. 4, 1952, Div. 5. 


GRANTED IN PART 


: : orn Gill Contract Carrier Application, not to be printed, Dec. 4, 1952, 
iv. 5. 


DENIED FOR FAILURE OF PROOF 
i Parzanese Common Carrier Application, not to be printed, Dec. 4, 


, Div. 5. 
Oe Latimer Common Carrier Application, not to be printed, Dec. 15, 
, Div. 5. 
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22. Quality 


In order for commodities to be classified as “canned goods,” the use of a 
hermetically sealed container must be necessary to their preservation, and not merely 
convenient for that purpose. Since frozen fruit juices are preserved by freezing, 
and not by “canning” and not canned goods. “Groceries” means only articles for 
human consumption which are customarily served as food, or which are used in its 
preparation, except fresh meats, and does not include all the items dealt in by 

rocery stores. MC-720, Bird Trucking Co—Modification of Certificate, 
i. Ge cca: , Nov. 17, 1952, Commission. 

In motor carrier certificates, the term “special equipment,” as defined in the 
St. Johnsbury case, 53 M. C. C. 277, does not restrict the carrier to traffic requirin 
mechanical devices for loading and unloading, but would restrict it to a type o 
service marked by the use of vehicles generally employed in heavy-hauler service. 
MC-43716, Sub 14, Bigge Drayage Co., Extension—McClellan Field, M. C. C. 
seated , Dec. 2, 1952, Commission. 

Where a patent ambiguity exists in a certificate, matters antecedent to the issu- 
ance of operating authority may be considered in order to ascertain the true mean- 
ing of the instrument, citing 43 M. C. C. 477, 44 M. C. C. 243, 51 M. C. C. 155. 
But ordinarily the scope of a carrier’s authority is to be determined solely by 
reference to the certificate, citing 46 M. C. C. 222, 48 M. C. C. 289. Round trip 
transportation of passengers on an individual ticket basis with substantial regularity 
of schedules to and from race tracks held to be special operations but not sight- 
seeing or pleasure tours. However, a bona-fide sightseeing or pleasure tour need 
not be an all-expense tour, need not be for greater duration than one day; neither 
a tour group having continuity and integrity as a group, nor a tour conductor with 
organization, supervision or control of group activities is important; occasional or 
irregular service rather than regular departures or schedules is not imperative; 
leisurely travel with side-trips and stop-offs are not essential; and general rather 
than selective holding out in > not controlling. Round trip special 
operations involving scenic routes along beaches qualify as sightseeing or pleasure 
tours. MC-C-1047, Asbury Park-New York Transit Corp. v. Bingler Vacation Tours, 
not to be printed, Nov. 28, 1952, Div. 5. 


24. Extensions 


Operations involvin tong, coneey hauls are subject to disapproval, citing 54 
M. C. C. 310 and 48 M. C. C. 50. MC-52579, Sub 22, Gilbert Carrier Corp. Extension 
a Apparel, not to be printed, Nov. 28, 1952, Div. 5. 

The fact that a shipper’s commodity may be shipped uncrated under a proposed 
operation indicates only a convenience to the shipper and not a_ substantial need 
for the service. MC-30837, Sub 133, Kenosha Auto Transport Corp. Extension— 
Portable Crop Dryers, not to be printed, Nov. 28, 1952, Div. 5. 


GRANTED 


- ee. Sub 3, Welch Co. Extension—Rouses Point, not to be printed, Nov. 
' » Div. 5. 
F. D. 17911, Pittsburgh, Obio Valley & Cincinnati R. Co. Construction and 
Operation, not to be printed, Nov. 26, 1952, Div. 4. 
82 Din i Goldberg Freight Forwarder Application, ........ Os RR. cs , Dec. 4, 
, Div. 4. 


GRANTED IN PART 


MC-35628, Sub 173, Interstate Motor Freight System Extension—Packard Plant, 
not to be printed, Nov. 28, 1952, Div. 5. 
- a 59, Sub 2, Ghiz Extension—Pittsburgh, not to be printed, Dec. 4, 1952, 
iv. 5. 








~~ 
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DENIED FOR FAILURE OF PROOF 


MONE, S Sub 1, Spires Contract Carrier Application, not to be printed, 
Dec. , oJ 

ie 4. Sub 5, Tompkins Extension—Baltimore, not to be printed, Nov. 
28, 

MC-103880, Sub 98, Producers Transport Extension—Port Huron, not to be 
printed, Nov. 28, 1952, Div. 5. 

MC-29919, Sub 9,K owalsky’s Express Service Extension—Plastic Products, not 
to be printed, Nov. 28, 1952, Div. 5. 

MC-106053, Sub 9, Cordle Cartage Co. Extension—lowa, not to be printed, 
Nov. 28, 1952, Div. 5. 
. C1084, Sub 6, Harold Fine Extension—Packard Plant, not to be printed, 
ec. iv 

MC-28439, Sub 35, Daily Motor Express Extension—Maine, not to be printed, 
Dec. 3, 1952, Div. 5. 

MC-108380, Sub 19, Jobnston’s Fuel Liners Extension—Orin Junction, not to be 
printed, Dec. 5, 1952, Div. 5. 


24.1. Alternate Routes 


While evidence of carrier operating economies and efficiencies through use of an 
alternate route is sufficient to establish that public convenience and necessity require 
the service, the value of such benefits to applicant must be shown in specific terms, 
citing 41 M. C. C. 626. MC-70451, Sub 124, Watson Bros. Transportation Co. 
Extension—Burlington, ........ E opeeers , Dec. 3, 1952, Div. 5. 

Where savings over proposed route restricted to movement of empty ge 
will amount to only $7.35 per tri mS the Fle are not sufficiently significant to 
warrant a grant of authority. M Herrin Transportation Co. Exten- 
sion—Transfer of Empty Equipment, pS to be ’printed, Dec. 2, 1952, Div. 5. 


27. Transfer 


The Commission’s rules governing transfer of forwarder permits were not de- 
signed to preclude a transfer of operating rights to a transferee who, as an original 
applicant, would have been otherwise eligible to receive a permit as a freight for- 
warder, citing 260 I. C. C. 574. FF-213, United Freight Service Permit Transfer, 
sii 1.C. Co a. Nov. 19, 1952, Div. 4. 


28. Modification or Revocation 


Once a certificate has been issued, it cannot in the absence of fraud, misrep- 
resentation, or inadvertence, be revoked, aonene or a in a manner to diminish 
the authority granted except in accordance with the procedure outlined in Section 
212(a) of the Act, citing 42 M. C. C. 21. areata 047, Asbury Park-New York 
Transit Corp. v. Bingler Vacation Tours, ........ en. scsccey » Nov. 28, 1952, Div. 5. 

Once a forwarder permit has become effective :" may not be revoked or modi- 
fied except in accordance with the provisions of Section —-, tae 265 I. C. C. 
1382, eee United Freight Service Permit Transfer, ........ Rah Rae easdacs » Nov. 19, 

iV 


29. Abandonment 


Abandonment of operation of lines and lease thereof to parent company 
authorized in order to effect reduction in state tax burden. F. D. 17875, Central 
R. Co. of Pa. Abandonment, not to be printed, Dec. 1, 1952, Div. 4. 
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AUTHORIZED 


68 miles. F. D. 17551, St. oe as & Grand Island Ry. Co. Abandonment, not 
to be printed, Nov. 25, 1952, Div 

3.5 miles. F. D. 17943, Tama ag Toledo R. Co. Abandonment, not to be printed, 
Dec. 16, 1952, Div. 4. 

11.34 miles. F. D. 17922, C. & O. Ry. Co. Abandonment of Operation, not to be 
printed, Dec. 4, 1952, Div. 4. 


30. Finances 


34. Purpose 
SECURITIES AUTHORIZED 


F. D. 17958, Spokane International R. Co. Securities, not to be printed, Dec. 2, 
1952, Div. 4. To replenish working capital. 

F. D. "17977, Cincinnati Street Railway Co. Securities, not to be printed, Dec. 17, 
1952, Div. 4. Recapitalization. 


EQUIPMENT TRUST CERTIFICATES AUTHORIZED 


F. D. 17951, St. Louis-San Francisco Ry. Co. Equipment Trust Certificates, 
not to be printed, Dec. 4, 1952, Div. 4. Net interest cost—2.98%. 

F. D. 17959, B. & O. R. Co. Equipment Trust Certificates, not to be printed, 
Dec. 3, 1952, Div. 4. Net interest cost—3.17%. 

F. D. 17968, Northern Pacific Ry. Co. Equipment Trust Certificates, not to be 
printed, Dec. 4, 1952, Div. 4. Net interest cost—3.03%. 

F. D. 7071, Seaboard Air Line R. Co. Equipment Trust Certificates, not to be 
printed, Dec. 12, 1952, Div. 4. Net interest cost—2.95%. 

F. D. 17975, New York, Chicago & St. Louis R. Co. Equipment Trust Certifi- 
cates, not to be printed, Dec. 12, 1952, Div. 4. Net interest cost—2.94% 

F. D. 17984, Nasbville, Chattanooga & St. Louis Ry. Equipment Trust Certi- 
ficates, not to be printed, Dec. 17, 1952, Div. 4. Net interest cost—2. 94%. 


STOCK AUTHORIZED 


F. D. 17960, Garden City Western Ry. Co. Stock, not to be printed, Dec. 3, 
1952, Div. 4. Equipment financing. 

F. D. 17963, Seaboard Air Line R. Co. Stock, not to be printed, Dec. 12, 1952, 
ae 4. on ~ ee stock option plan. 


Valdosta Southern Railroad Stock, not to be printed, Dec. 12, 1952, 
Div. a "Some of line of railroad. 


BONDS AUTHORIZED 


F. D. 17946, North Pennsylvania R. Co. Bonds, not to be printed, Dec. 5, 1952, 
Div. 4. Refunding ¢ xisting obligations. 

F. D etroit & Toledo Shore Line R. Co. Bonds, not to be printed, 
Dec. 8, 1952, Div. 4. Refunding existing obligations. 

F. D. 17981, Carolina, Clinchfield Olio Railway Bonds, not to be printed, 
Dec. 17, 1952, Div. 4. Extension of maturity. 


NOTES AUTHORIZED 


F. D. 17956, Union R. Co. Note, not to be printed, Dec. 8, 1952, Div. 4. Financ- 
ing ag tA of track and facilities. 


Red Star Express Lines Note, not to be printed, Dec. 12, 1952, 
Div. 4. Waser financing. 
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50. Service 


51. Requisite 


Switching services soars 9m by line-haul carrier within plant area held to be 
in excess of those performed in simple switching or team track delivery and are 
industrial or plant services which carrier is not obligated to and should ot pe 


form at line-haul rates. Ex Parte 104, Whitney-Apollo Corporation, ........ I 
issies Nov. 21, 1952, Div. 3. See also: Ex Parte 104, he Island Lime and Transport 
Co. Terminal Allowance, ate oe Nov. 1952, Div. 3. 


The duty of loading and unloading carload sh ipments ordinarily rests with the 
shipper or consignee and carriers cannot be required by the Commission to perform 
this service as a gratuity. No. + tae Woodward & Dickerson v. International- 
Great Northern R. Co., ........ of oie , Dec. 9, 1952, Div. 3. 

Regular-route motor common carriers, under ordinary conditions, are not called 
upon to transport traffic between each and every combination of points which they 
are authorized to serve, and to require a continuity of — in this respect 
would destroy a carrier's flexibility of service contrary to t declaration of policy 
in the Interstate Commerce Act, citing 39 M. C. C. 11, 17. MC-F-5060, Arkansas 
Motor Freight Lines—Purchase—Memphis-Arkansas Express, spina hoe. gpl ; 
Dec. 18, 1952, Div. 4. 


60. Charges 
61. Rate Making 


Where the rate and the route inserted in a bill of lading by the shipper are in 
conflict, the initial carrier has a duty to ascertain the correct information from the 
shipper, and the failure to do so makes the initial carrier liable for damages, citing 
161 1. C. C. 258. Where the shipment is received by a switching carrier as agent 
for the line-haul carrier, the line-haul carrier is the initial carrier for the purpose 
of hes 2x for damages. No. 30907, Ezee Flow Corp. v. Illinois Central R. Co., 

2S oi eee , Dec. 12, 1952, Div. 3. 


63. Commodity Classification 


Laminated asbestos paper used in manufacture of automotive oe held to 
take rating of asbestos building a aed and not that of 1a insulating material. 
0 


_ Ruberoid Co. v. Roadway Transit, ........ oe ees , Dec. 4, 1952, 
iv 

Although the forgings description in the iron and steel list is sufficiently broad 
to include Teelens upon which certain additional work has been done, steel wheel 


blanks, rough-machined, are not forgings within the —— of that term. Where 
the manufacturer has billed the shipments as steel wheel blanks and not forgings, 
that fact is evidence of the commercial acceptance and understanding of those 
terms, citing z I. C. C. 339. No. 30832, Tool Steel Gear and Pinion Co. v. Pitts- 
burgh fy YS ie ie , Nov. 28, 1952, Div. 3. 


64. Rate Structure 


In order for the Interstate Commerce Commission to enter the state field and 
change intrastate rates in the interests of carrier revenue, there must be findin 
supported by evidence, as to the revenue which reasonably could be expected un er 
the increased rates, and that increases in the intrastate rates would produce or 
would en | produce, additional income necessary to prevent an undue burden 
upon the carriers’ interstate traffic and to maintain an adequate transportation 
service, citing 282 U. S. 194. No. 30785, Virginia Intrastate Coal Rates, ........ Lac 
uere , Nov. 17, 1952, Commission. 
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Class-rate restrictions in ws ot by om respondents held not to be inconsistent with 
findings of prior reports, 44 M . , -360, Minimum 
Class-Rate Restrictions—Central aa aoe States, ........ M. C. C. ........ , Dec. 2, 1952, 
Commission. 


65. Rate Level 


Proposed reduced rail rates on sugar held to be lower than necessary to meet 

ig competition. R & S 6001, Sugar, Corpus Christi to Tampa, ........ I. 
Div. 

— rate on steel rods held to be applicable but unreasonable to extent 
in excess of combination rate which would have been applicable but for shipper’s 
failure to include descriptive notation on bill of lading. No. 30971, Dulien Steel 
Products v. N. Y. N. H. & H. R. Co., ........ Se oe , Dec. 8, 1952, Div 

Proposed motor carrier rates on ball bearings held to be lower than necessa 
to meet competicion. and disruptive of rate relationships. Rate comparable to rail 
rate but wit 000 pound minimum approved. / S M-4002, Bearings—New 
pe to Detroit, ........ i ee , Dec. 4, 1952, Div. 2. 

luminum cable is not entitled to take the same rate as aluminum wire. The 
mere fact that general increases authorized on aluminum wire were subject to a 
holddown while increases on aluminum cable were not, or that the final increase 
authorized on aluminum cable in Ex Parte 166 was subject to a hold-down whereas 
the interim increases in that proceeding were not, does not prove that the total 
charges on aluminum cable were or are unreasonable. No. 306 1, Oklaboma Gas & 
Electric Co. v. Alton & Southern Railroad, ........ Se eee , Dec. 8, 1952, Div. 3. 

Proposed reduced rates on cotton grey goods held to be lower than necessary 
to meet competition where traffic now moves freely. J & S 3960, Unfinished Cotton 
Piece Goods in the South, Se eee , Dec. 1, 1952, Div. 2. 

The fact that the addition of a switching charge to the line-haul rate results 
in a higher total charge to an intermediate point does not violate Section 4 because 
where the transportation services are of different kinds, there can be no violation 
of Section 4, citing 214 I. C. C. 279. Although import rates are generally lower 
than domestic rates, the fact that they exceed domestic — between the same 
points does not establish unreasonableness. No. 30789, ~ 4 & Zantner Co. v. 
Southern Pacific Co, ........ Qe pee Nov. 28, 1952, Div 

Certain proposed reduced commodity rates held reasonable and others held not 
shown to be reasonable. J & S M-3553, Various Commodities—Pacific Northwest 
Points to East, ........ es RR scsi , Nov. 18, 1952, Div. 3. 


67. Tariffs 
The applicability of tariffs is not dependent upon a strict compliance with the 


Commission’s Tariff Circular No. 20. No. 30992, Woodward & Dickerson v. Inter- 
national-Great Northern R. Co.., ........ ay eee , Dec. 9, 1952, Div. 3. 


80. Unification 
81. Types Permissible 


Purchase approved, provided vendee rather than affiliate acquires title to auto- 
motive equipment involved in order to ogy objectionable separation of carrier’s 
Pants + we oa operation, citin C 607; 57 M. C. C. 27; 275 


C. 747; 57 M. C. C. MC. CF 30, € ae Transportation Co —Purchase— 
S. & S. Trackhnes: sist ee , Dec. 17, 1952, Div. 4. 
The Commission has not applied any fixed formula in motor-carrier cases to 
determine whether the purchase price or ogge to be paid and the terms of such 
payment are reasonable, the question 


ing determined by the facts and circum- 
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stances of each case. However, the reasonableness of the proposed consideration 
is not quuend solely by vendee’s ability to pay, since any improvident use of 


carrier funds has an adverse effect on the public interest. MC-F-5247, DeCam 
oe. ee Transportation Co., ........ A ee, oe , Nov. 26, 
19 

in the sale of operating authority, the separation of yen? to transport bulk 
petroleum products from those in containers is not in the lic interest, citing 
55 M. C. 465; 56 M. C. C. 151. MC-F-5222, fy pend ‘ank Lines—Purchase 
(Portion) —W bitfield Transportation, Inc., ........  € genet , Nov. 28, 1952, Div. 4. 

Since certificates are issued for the purpose of authorizing a motor carrier 
service to the shipping public, not for the purpose of speculative purchase and sale, 
barter or trade as a commodity, or for ownership and lease by holders who have 
no intention of performing operations thereunder, any carrier desiring to discontinue 
operations should sell its certificate or ask for its revocation and should not profit 
from continued ownership ¥ lease of the certificate to others. MC-F-5111, Wheaton 
a atta! ransfer & Storage, ........ _ a ee , Dec. 11, 1952, 

v. 


82. Control or Affiliation 


Approved. MC-F-5234, ‘5 © wt Bros. Transfer & Storage Co., 
not ’ printed, Dec. 2, 1952, Div 
Approved. MC-F-5188, Ticaae. Coated iba Transfer Co., not to be printed, 
Dec. 17, 1952, Div. 4. 


83. Acquisition or Merger 
APPROVED 


MC-F-5338, Greyhound Corp—Merger—Interstate Transit Lines, Inc., not to be 
printed, Nov. 28, 1952, Div. 4. 

MC-F-5277, Mempbis-West Mempbis_ Transit Co—Purchase—Memphis-West 
Mempbis Transit Co., not to be printed, Dec. 11, 1952, Div. 4. 

MC-F-5298, Merrifield Trucking Co. —Purchase (Portion)—Lamb Transporta- 
tion Co., not to be Y emer Dec. 12, 1952, Div. 4. 

MC-F-5313, Ellsworth ewe Lines—Purchase (Portion)—Schoor, not to be 
printed, Dec. 12, 1952, Div. 
28 on tee A Highway recight, Inc.—Purchase—Luttgens, not to be printed, Nov. 
MC. F-5155, Gulf Southwestern Transportation Co.—Purchase—Stangle Trucking 
Co., not to be printed, Dec. 11, 1952, Div. 4. 
Deel gt es Chicago, Burlington & Quincy R. Co. Purchase, not to be printed, 

F. D. 17942, Terminal Railroad Association of St. Louis Purchase, not to be 
printed, Dec. 8, 1952, Div. 4. 


84. Lease or Operating Contract 


Trackage rights approved in order to handle “¢.- traffic formerly carried 
over line to be abandoned. F. D. 17651, Rutland Ry. Corp. Trackage Rights, not 
to be printed, Dec. 9, 1952, Div. 4. 


APPROVED 


F. D. 17906, Rabway Valley R. Co. Lease, not to be printed, Dec. 17, 1952, Div. 4. 
1952" odie 13554, Boston & Maine Railroad Operation, not to be printed, Dec. I, 
Vv. 











Recent Court Decisions 
By Warren H. Waaner, Editor 





Lease of truck with owner as driver, contract carriage 


Lloyd A. Fry Roofing Company v. Arkansas Public Service Commission 
(No. 37) 


On December 8, 1952, the Supreme Court of the United States, in a 
5 to 4 decision, affirmed a holding of the Supreme Court of Arkansas that 
owners of trucks who lease and operate them in interstate commerce for 
a shipper are required by the Arkansas State law to obtain permits as 
contract carriers. Quoting the decision of the Supreme Court of the 
United States : 


The petitioner, Lloyd A. Fry Roofing Company, manufactures 
asphalt roofing products in Memphis, Tennessee, and sends them in 
trucks to customers in nearby states. Some of these trucks are 
driven by their owners who have allegedly leased them to the peti- 
tioner. Five of these driver-owners while carrying Fry’s interstate 
shipments on Arkansas highways were arrested for having failed 
to obtain a permit as required of all contract carriers by § 11 of 
the Arkansas Motor Act.' Petitioner brought this action in an 
Arkansas state court to enjoin the state’s Public Service Commis- 
sion from further molestation or prosecution of the drivers. The 
bill asserted both state and federal grounds for denying that the 
state law could be applied to require a permit. The state grounds 
alleged were: Neither petitioner Fry Roofing Company nor the 
truck drivers could be required to get a state permit, because the 
state law exempted ‘‘private’’ carriers from that duty, and peti- 
tioner was such a ‘‘private carrier’’—that is, a commercial enter- 
prise, carrying its own products exclusively in its own leased trucks 
operated by its own bona fide driver-employees. Since, petitioner 
claimed, the drivers were its bona fide employees, it necessarily 
followed that they need not get state permits as ‘‘contract carriers”’ 
because they were not in the business of transporting goods for 
hire.2 The federal ground asserted by petitioner to prevent appli- 


1“No person shall engage in the business of a contract carrier by motor vehicle 
over any public highway in this State unless there is in force with respect to such 
carrier a permit issued by the Commission, authorizing such persons to engage 
in such business...” Ark. Acts 1941, No. 367 at 937, 947-948. 

2 The state Act’s definition of a contract carrier is: “ The term ‘contract carrier 
by motor vehicle’ means any person, not a common carrier included under Para- 
graph 7, Section 5(a) of this Act, who or which, under individual contracts or 
P< ape oe and whether directly or indirectly or by a lease of equipment or fran- 

ise rights, or any other saree, ~~ ameneets y property by motor 
vehicle for compensation.” Ark. Acts 194 0. 3607, § (a) 8. Compare definition 
in the United States Motor Carrier Act, ey Il of i Interstate Commerce Act, 
49 U.S.C. § 303(15). 
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cation of the state statute was that requiring either Fry or the 
drivers to get state permits would in violation of the United States 
Constitution unduly burden interstate commerce and invade a field 
of regulation preempted by the Federal Motor Carrier Act.* 

Answering the bill, the State Commission asked the court to 
dismiss it, strongly urging that petitioner’s alleged lease of trucks 
and operation of them by its own employees were mere pretenses, 
a subterfuge to enable petitioner and others to evade and escape 
the regulatory provisions of the Arkansas Motor Act. After 
lengthy hearings the trial court found that the arrested drivers 
were in fact bona fide employees of petitioner, that the truck leases 
were also bona fide, and that petitioner was therefore transporting 
its own goods as a private carrier exempt from the state Act. For 
this reason the court held that the Act did not require either peti- 
tioner or its drivers to get a permit. Accordingly the Commission 
was enjoined as prayed. Reviewing the facts for itself the State 
Supreme Court found that the arrested truck drivers were not 
petitioner’s employees, that the truck lease arrangements were 
shams, and petitioner was therefore a shipper—not a carrier of 
any kind. In this situation the court found that the driver-owners 
were in reality transporting petitioner’s goods as ‘‘contract car- 
riers’’ for hire, engaged in the very kind of business for which § 11 
of the state Act required a permit. The court then dismissed the 
bill and denied a rehearing, thereby rejecting the federal questions 
raised. 219 Ark. 553, 244 S. W. 2d 147. Certiorari was granted 
because of the Commerce Clause and Federal Motor Carrier Act 
questions. 343 U. S. 962. 

We are urged to set aside the findings of the State Supreme 
Court before passing upon the constitutional questions presented. 
Petitioner contends that these findings are without evidential sup- 
port and that the subsidiary findings do not support the ultimate 
conclusion that the leases were shams. Whether rejection of these 
findings would place petitioner’s Commerce Clause contentions in a 
more favorable position, we need not consider. For there is much 
record evidence, both oral and written, some of which tends to 
support petitioner’s contention of good-faith arrangements and 
some the contrary. Some details of petitioner’s conduct resemble 
and some details differ from patterns of conduct found by courts 
in other cases to have been contrived to avoid legal regulation. 
See e. g., United States v. LaTuff Transfer Service, 95 F. Supp. 
375, and cases there cited. There are no exceptional circumstances 
of any kind that would justify us in rejecting the Supreme Court’s 
findings; they are not without factual foundation, and we accept 
them. 

The finding that the arrested drivers own and operate the 
trucks for hire makes them contract carriers as defined in the state 





349 Stat. 543, as amended, 54 Stat. 919, 49 U. S. C. 8§ 301 et . The federal 
Act contention was not specifically referred to in the original bill, but 
considered and rejected by the State Supreme Court. 


was urged, 
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Act. Section 11 of that Act requires contract carriers to get a 
permit and outlines certain considerations the state commissions 
may weigh in granting or refusing the permit. Among these mat- 
ters is the adequacy of transportation services already being per- 
formed by ‘‘any railroad, street railway or motor carrier.’’ Re. 
fusal of a state certificate based on such grounds was held to be an 
unconstitutional obstruction of interstate commerce in Buck y, 
Kuykendall, 267 U. S. 307. To deny those interstate carriers an 
Arkansas permit for such reasons would conflict with the Buck 
holding. 

Unlike the situation in the Buck case, Arkansas has not re- 
fused to grant a permit for interstate carriage of goods on state 
highways. It has asked these driver-owners to do nothing except 
apply for a permit as contract carriers are required to do by the 
state Act. And the State Commission here expressly disclaims any 
‘‘diseretionary right to refuse to grant a permit for contract 
carriage where that carriage is in interstate commerce.’’ The state 
asserts no power or purpose to require the drivers to do more than 
register with the appropriate agency.* Such an identification is 
necessary, the Commission urges, in order that it may properly 
apply the state’s valid police, welfare, and safety regulations to 
motor carriers using its highways. Nor is there any showing what- 
ever that the Commission has attempted or will attempt to attach 
any burdensome conditions to the grant of a permit, or conditions 
that would in any manner conflict with the National Motor Carrier 
Act or any Interstate Commerce Commission regulations issued 
thereunder. Moreover, the Arkansas Act imposes upon its Commis- 
sion the duty of reconciling state regulation with that of the Inter- 
state Commerce Commission, just as the Interstate Commerce Act 
requires federal officials to cooperate with the states and their duly 
authorized state officials. Here neither petitioner nor the drivers 
have obtained any kind of authority from the Interstate Commerce 
Commission. Indeed, petitioner’s whole case has been built on the 
premise that neither it nor the drivers must get a permit from the 
state or the national regulatory agency. In this situation our prior 
eases make clear that a state can regulate so long as no undue 
burden is imposed on interstate commerce, and that a mere require- 
ment for a permit is not such a burden.® It will be time enough to 





4“It appeared that while the Act calls the certificate one of ‘public convenience 
and necessity,’ the Commission had recognized, before this suit was begun, that . 
it had no discretion where the carrier was engaged exclusively in interstate com- 
——, and was willing to grant to — a certificate upon application and 

— with other provisions of the law.” Clark v. Poor, 274 S. 554, 556. 
Tn the Clark case this Court affirmed an order dismissing the bill. See Columbia 
Terminals Co. v. Lambert, 30 F. Supp. 28, 32, and 309 U. S. 620. 

51n Columbia Terminals Co. v. Lambert, 30 F. Supp. 28, the District Court up- 
held a Missouri statute reading: “It is hereby ‘declared unlawful for any motor carrier 

. to use any of the public highways of this state for the transportation of persons 
or ‘property, or both, in interstate commerce without first having obtained from 
the commission a permit so to do...” Buck v. Kuykendall, 267 U. S. 307, was 
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consider apprehended burdensome conditions when and if the state 
attempts to impose and enforce them. At present we hold only that 
Arkansas is not powerless to require interstate motor carriers to 
identify themselves as users of that state’s highways. Affirmed. 


Mr. Justice Douglas with whom the Chief Justice, Mr. Justice 
Burton and Mr. Justice Minton join, dissenting. 


Whether the driver-owners involved here are contract or pri- 
vate carriers is immaterial to the determination of the federal ques- 
tion presented. That question is whether Arkansas can require a 
person engaged exclusively in the interstate been. aimee yond of goods 
by motor carrier to obtain a certificate of n ity and convenience 
from Arkansas. That is precisely what Arkansas has required, as 
made clear by the opinion of the State Supreme Court in the in- 
stant case. 

‘*We are of the opinion that the driver-owners involved in this 
litigation were contract carriers’’ as defined in the Arkansas statute 
and ‘‘were therefore required to have a Certificate of Necessity and 
Convenience from the Arkansas Public Service Commission.’’ 219 
Ark. 553, 557. 

The label ‘‘ Certificate of Necessity and Convenience’’ is more 
accurate than the word ‘‘permit,’’ for the Arkansas law makes the 
grant of permission dependent upon a consideration of the follow- 
ing factors: ‘‘the reliability and financial condition of the appli- 
cant’’—his ‘‘sense of responsibility toward the public’’—‘‘the 
transportation service being maintained by any railroad, street 
railway or motor carrier’’—‘‘the likelihood of the proposed service 
being permanent and continuous throughout twelve months of the 
year’’—‘‘the effect which such proposed transportation service may 
have upon existing transportation service’’—‘‘any other matters 
tending to show the necessity or want of necessity for granting the 
application.’’ The permit will issue if it appears that ‘‘the appli- 
cant is fit, willing and able’’ properly to perform the service and 
if the proposed operation ‘‘will promote the public interest’’ and 
the policy of the Act. 

This statute is a regulation of interstate commerce, not a regu- 
lation of the use of Arkansas’ highways. It is precisely the kind 
of control which the State of Washington tried to exercise over 
motor carriers and which was denied her by Buck v. Kuykendall, 





held not to require the statute’s invalidation, since Missouri had not refused to 
grant a permit on the ground that the state had power to say what interstate 
commerce would benefit the state and what would not. win with this consti- 
tutional holding, we ordered the complaint dismissed. 3 620. See also 
Eichbolz v. Pu lic Service Comm'n, 306 U. S. 268, 273-274; H. P. Welch Co. v. 
New Hampshire, 306 U. S. 79, 84, 85; Maurer v. Hamilton, 309 U. S. 598, affirming 
36 Pa. 17,7 A. 2d 466; McDonald v. Thompson, 305 U. S. 263, affirming 95 F. 2d 
37; South Carolina State Ss aed Dept. v. Barnwell Bros., Inc., 303 S. 177. 
. ouch ees 267 307, and Hood & Sons, Inc. v. Dumond, 336 
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267 U. S. 307. As Mr. Justice Brandeis, speaking for the Court in 
that case, said, the effect of this kind of state regulation is ‘‘not 
merely to burden but to obstruct interstate commerce.’’ Id., p. 316, 

State regulations in the interest of safety, the exaction of 
fee for highway maintenance, and the like are of a different char. 
acter. See Highway Dept. v. Barnwell Bros., 303 U. S. 177, 189, 
and cases cited. So is a requirement that an interstate carrier get 
a permit to do intrastate business. See Hichholz v. Commission, 
306 U. S. 268. 

The certificate or permit exacted here is one authorizing an 
interstate contract carrier ‘‘to engage in such business.’’ Until 
today no state @uld impose any such condition on one engaged 
exclusively in interstate commerce. Until today such a certificate 
was the concern solely of the Interstate Commerce Commission. 
Congress gave the Commission authority to regulate interstate con- 
tract carriers (49 U. 8. C. § 304 (a)(2)). Congress made it man- 
datory for them to obtain a permit to do business (id., § 309). It 
gave the Commission broad powers of investigation over these 
earriers (id., § 304 (c)), provided for injunctions against viola- 
tions (id., § 322(b)), and imposed criminal sanctions (id., § 322 
(a)). There is no phase of the operation, which Arkansas in this 
action seeks to regulate, that Congress has left untouched. It is 
the Interstate Commerce Commission that must determine whether 
this leasing operation is bona fide or a sham, whether the carriers 
are private interstate carriers requiring no permit or interstate con- 
tract carriers requiring one. Congress in other words has pre- 
empted the field, precluding both inconsistent and overlapping state 
regulations.* See Hines v. Davidowitz, 312 U. 8S. 52; Hill v. Flor- 
ida, 325 U.S. 538; Rice v. Santa Fe Elevator Corp., 331 U. 8S. 218; 
Bethlehem Steel Co. v. State Board, 330 U. 8S. 767; La Crosse Tel. 
Corp. v. Wisconsin Board, 336 U. S. 18; Plankinton Packing Co. v. 
Wisconsin Board, 338 U. 8S. 953; Automobile Workers v. O’Brien, 
339 U. 8. 454. 





Passenger deficits in connection with Section 13(4) intrastate rates 


King, et al. v. United States, et al. (No. 9) 
Northern Pacific Railway, et al. v. Montana, et al. (No. 455) 


On December 22, 1952, the Supreme Court sustained the decisions 
of the Commission in connection with intrastate proceedings under Sec- 
tion 13(4) in Florida and Montana, growing out of the application of 
recent general increases authorized by the Commission in the rates on 
interstate commerce. 


* Columbia Terminals Co. v. Lambert, 30 F. Supp. 28, whose ruling we sustained, 
309 U. S. 620, is not in point. The Interstate Commerce Commission had ruled 
in that case that the | ome operations there involved were not covered by the 


federal Act. See 30 Supp., p. 30. 
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In the Montana case the lower court found the Commission’s deci- 
sion not supported by adequate findings; and the Supreme Court by a 
per curiam opinion vacated the judgment of the lower court and re- 
manded the case to the lower court for further proceedings in light of 
the decision in the Florida case. 

In the Florida case Justice Black expressed the view that the facts 
found by the Commission were not adequate to support the order; and 
Justice Douglas and the Chief Justice dissented. 

Quoting from the majority decision in the Florida case: 


The questions here are: (1) whether the Interstate Commerce 
Commission, in prescribing intrastate freight rates for railroads 
under § 13 (4) of the Interstate Commerce Act, may give weight 
to deficits in passenger revenue; and (2) whether the findings of 
the Commission which are involved in this proceeding are sufficient 
to sustain the rates it has prescribed. Our answer to each ques- 
tion is in the affirmative. 


I. The Interstate Commerce Commission in prescribing intrastate 
freight rates for railroads under § 13 (4) of the Interstate 
Commerce Act may give weight to deficits in passenger 
revenue. 


In Ex Parte No. 168, Increased Freight Rates, 1948, 272 I. C. 
C. 695, 276 I. C. C. 9, the Commission reviewed the changing atti- 
tudes it has adopted concerning the role of passenger deficits and 
freight rates. In such cases as the Five Per Cent Case, 31 1. C. C. 
351, the Commission in 1914 concluded that each class of service 
should completely and independently provide its own proportionate 
share of expenses and profits. In 1949 the Commission says: 


‘“However, because of changed theories adopted by Con- 
gress in the Transportation Act, 1920, and because as a prac- 
tical matter the increasing degree of unprofitableness of the 
passenger traffic menaced the continuity of an adequate na- 
tional system of transportation, we were forced to a more 
comprehensive view of this question. We observe, also, that 
at the time of those decisions the railroads enjoyed a practical 
monopoly in supplying transportation, but that situation no 
longer exists.’’ 276 I. C. C. at 34. 


Citing with approval its similar views in Ex Parte No. 103, 
Fifteen Per Cent Case, 1931, 178 I. C. C. 539, and Ex Parte No. 123, 
Fifteen Per Cent Case, 1937-1938, 226 I. C. C. 41, the Commission 
summarizes its present position as follows: 


‘‘These cases are typical of our more recent holdings upon 
this question. While we regard it as ‘trite to say that each 
particular service, coach, sleeper, parlor car, and head end, 
should as nearly as may be pay its own way and return a 
profit’ (Eastern Passenger Fares in Coaches, 227 I. C. C. 17, 
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25), and we have accepted the contention that there may be 
traffic that should not be burdened with a shortage of passer 
ger service return (Livestock, Western District Rates, 19 
I. C. C. 611, 629), yet, if passenger service inevitg and ir 
escapably cannot bear its direct costs and its share, , joint « 
indirect costs, we have felt compelled in a gene . rate ca 
to take the passenger deficit into account in adjustment 
freight rates and charges. Both the freight and passeng 
services are essential, and revenue losses or deficits on the o 
necessarily must be compensated by earnings on the other 
the carriers are to continue operations. Both may be subjecte 
to reasonable rates and charges to produce the fair aggregat: 
return, even though thereby a higher rate of return may b 
exacted from the one than from the other. (Property Owners’ 
Committee v. Chesapeake & O. Ry. Co., 237 I. C. C. 549, 565.)” 
Id., at 35. See also, Ex Parte 87, Revenues in Western Dis- 
trict, 113 I. C. C. 3, 23. 


This change of policy was the inevitable consequence of stead- 
ily increasing passenger operating costs, together with the growth 
of vigorous competition from automobiles and other forms of trans- 
portation which made it futile to compensate for the passenger 
deficits by increasing passenger rates. The railroads were forced 
to abandon passenger mileage, reduce service and improve their 
facilities, while fixing passenger rates at a level as adequate as 
competition permitted. 

In recent years, a nationwide passenger deficit has been obvious 
except during the peak of wartime passenger traffic. The ratio 
between passenger operating expense and revenue has varied in 
different areas but has been uniformly unfavorable to the railroads. 

Section 15a (2) of the Interstate Commerce Act and the Na- 
tional Transportation Policy of 1940 reflect this broad concept of 
the unity of the Nation’s transportation system. They direct the 
Commission to consider, among other things, the need, in the public 
interest, of adequate and efficient railway transportation service 
and the need of revenues sufficient to sustain such service. It 
permeates such general revenue proceedings as Ex Parte Nos. 162 
and 166, supra. It leaves no ground for a claim that the Commis- 
sion may not give veight to passenger revenue deficits in prescrib- 
ing interstate freight rates to meet over-all revenue needs. See 
United States v. Louisiana, 290 U. S. 70. 

The question remains whether that Commission may give 
weight to deficits in passenger revenue (either interstate or intra- 
state) when prescribing intrastate freight rates under § 13 (4). 
It is conceivable that some considerations properly given weight 
by the Commission in prescribing interstate freight rates in 4 
general revenue proceeding might not be applicable equally to 
transportation within a particular state. 
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In the instant case, however, there is no showing that the 
character of operating conditions in Florida intrastate passenger 
treffic differs substantially from that of interstate passenger opera- 
ti in the southern territory generally. On the contrary, the 
-C _ 1ission observes that— 

: ‘ ,snereased passenger deficits, by reason of the continuing rise 
in operating expenses and the growing use of other forms of 
transportation, is a condition bearing alike upon intrastate 
and interstate rates. There is here no claim or showing that 
the passenger deficits of the respondents do not result from 
intrastate as well as interstate operations, and the passenger 
deficit of the East Coast, which operates entirely within Flor- 
ida, would appear to indicate to the contrary. 

‘The record affords no justification for a difference in 
treatment in this respect [passenger deficits] between Florida 
intrastate traffic, on the one hand, and interstate traffic to and 
from Florida, on the other hand. The question of passenger 
deficits is a serious one for both carriers and shippers, and 
would become even more serious for interstate shippers if this 
burden were imposed entirely upon them [rather than being 
shared on a like basis with intrastate shippers on the same 
lines].’’ 278 I. C. C. at 67-68. See opinion below, 101 F. 
Supp. at 944. 


It appears from the report in Ex Parte No. 168, 276 I. C. C. 
at 40, that, in 1948, the passenger service operating ratio for the 
southern territory was 127.3% while the operating ratios of the 
three principal Florida railroads in that year were 120%, 127% 
and 128%. In Florida, moreover, the discontinuance of railroad 
passenger service would not permit the discontinuance of high 
speed tracks and equipment because of the need for fast freight 
schedules to transport perishable fruits and vegetables from Flor- 
ida. The Commission dealt with the freight and passenger revenues 
and properties of the Florida roads as a whole when determining 
the need for increases in interstate freight rates. Nothing has 
been demonstrated which would demand different treatment of 
these properties in relation to the intrastate activities. 

The Commission also finds that ‘‘the Florida intrastate rates 
[without the 5% increase] ... are abnormally low and are not 
contributing their fair share to the revenues required by respon- 
dents [Florida railroads] to enable them to render adequate and 
efficient service and to operate profitably, and thereby accomplish 
the purpose of the Interstate Commerce Act ...’’ Finding No. i, 
278 I. C. C. at 72. 

In the instant case there is no evidence which would require 
the Commission to treat Florida intrastate rates differently from 
interstate rates in southern territory. Instead, there are findings 
that it would cause unjust discrimination against interstate com- 
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merce in Florida if the intrastate freight rates are not increased 
so as to reflect the same increase as is applied by the Commission 
to like interstate traffic in the southern territory. See note 13, 
infra. 

The same National Transportation Policy applies to § 13 (4) 
as to § 15a (2). Whichever section is used, the same economic 
considerations underlie the relation between freight rates and 
passenger deficits, whether interstate or intrastate. This was well 
considered throughout the opinion of the Court in United States 
v. Louisiana, supra. It was there said: 


‘‘This Court has consistently held that this section [§ 13 (4)! 
is to be construed in the light of § 15a (2) and as supplement- 
ing it, so that the forbidden discrimination against interstate 
commerce by intrastate rates includes those cases in which dis- 
parity of the latter rates operates to thwart the broad pur- 
pose of § 15a to maintain an efficient transportation system 
by enabling the carriers to earn a fair return. So construed, 
§ 13 (4) confers on the Commission the power to raise intra- 
state rates so that the intrastate traffic may produce its fair 
share of the earnings required to meet maintenance and operat- 
ing costs and to yield a fair return on the value of property 
devoted to the transportation service, both interstate and in- 
trastate.’’ Pp. 74-75. 


This was confirmed in Florida v. United States, 292 U. S. 1, 5-6. 

We conclude that there is no reason why the Commission may 
not give weight to passenger deficits in prescribing the intra- 
state freight rates in Florida, as it does in prescribing interstate 
freight rates for the southern territory. 


II. The Commission’s findings involved in this proceeding are 
sufficient to sustain the rates prescribed. 


Several of the Commission’s findings which lend support to its 
order are printed in the margin. Its authority to prescribe the 
rates now before us rests on the provision, in § 13 (4), that when 
it finds that an intrastate rate causes ‘‘any undue, unreasonable, 
or unjust discrimination against interstate or foreign commerce 

. .”’ it shall prescribe such rate as, in its judgment, will remove 
the discrimination. The Commission’s finding No. 7 meets this 
requirement. The Commission there finds that the maintenance 
of the existing intrastate rates within Florida ‘‘on bases lower than 
those herein approved causes and in the future will cause, (1) in 
all instances, unjust discrimination against interstate commerce 

.. 278 1. C. C. at 73. If supported by adequate subsidiary 
findings, this ultimate finding thus sustains the authority of the 
Commission and the validity of its order. North Carolina v. United 
States, 325 U. 8. 507, 514; Florida v. United States, 292 U. S. 1; 
282 U. S. 194; United States v. Louisiana, 290 U. 8. 70. The court 
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below adds that it is ‘‘clear from the evidence in the case that it 
[the existing intrastate rate] did result in undue, unreasonable 
and unjust discrimination against interstate commerce ...’’ 101 
F. Supp. 941, 945. 

The nature and adequacy of the findings necessary to support 
an ultimate finding of ‘‘unjust discrimination against interstate 
commerce’’ were considered in North Carolina v. United States, 
supra. In that case this Court held that the Commission’s findings 
were not adequate to support the Commission’s order to raise state- 
wide intrastate passenger rates from 1.65 cents per mile to 2.2 
cents per mile, although the latter rate was prescribed by the Com- 
mission as a minimum rate for comparable interstate passenger 
service on the same lines and trains. The finding which was pri- 
marily needed, and was there found lacking, was one that the 
intrastate service at 1.65 cents per mile did not contribute its fair 
share of the earnings required to meet maintenance and operating 
costs and to yield a fair return on the value of the property directed 
to the transportation service, both interstate and intrastate. 

This Court held that the mere disparity between the rates for 
comparable intrastate and interstate service was not enough per se 
to establish the requisite unjust discrimination. Confronted with 
evidence that the interstate rate of 2.2 cents per mile was above a 
reasonable rate level for comparable intrastate passenger service, 
a finding supported by evidence was held to be necessary to show 
the contrary. Such a finding, lacking in the North Carolina case, 
is supplied here by finding No. 3, which states that the ‘‘intrastate 
rates ... herein approved will not exceed a just and reasonable 
level.’’ 278 1. C. C. at 72. 

In the North Carolina case there was no finding that the exist- 
ing intrastate rate was inadequate. In fact, its ample adequacy 
was indicated by evidence of an extraordinarily large volume of 
available traffic and profits. In contrast, the Commission, in the 
instant case, has found that the existing ‘‘ Florida intrastate rates 

. . which are below the [proposed] level herein authorized, are 
abnormally low and are not contributing their fair share to the 
revenues ... and that the burden thus cast upon interstate com- 
merce is undue to the extent that these intrastate rates . . . are less 
than they would be on the basis herein approved.’’ Finding No. 5, 
id., at 72-73, and see 45-59. The report adds that ‘‘the revenue 
loss as estimated by the respondents [railroads] because of the 
failure to authorize the increases herein sought is $915,325 a year.’’ 
Id., at 65. 

Whereas in the North Carolina case there was evidence to indi- 
cate that the conditions in that State were more favorable to profit- 
able intrastate transportation of passengers than in the Nation 
at large, here the Commission’s finding No. 2 expressly states that 
“*the transportation conditions incident to the intrastate transpor- 
tation of freight in Florida are not more favorable and such condi- 
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tions in the Florida peninsula are somewhat less favorable than 
those (1) within southern territory and (2) between Florida and 
interstate points.’’ Id., at 72 and see 63-67. 

Supporting the conclusion that the proposed increase in the 
Florida intrastate freight rates will not drive away business but 
will prove profitable and reasonable, the Commission in its finding 
No. 6 says that ‘‘the establishment of intrastate rates . . . increased 
sufficiently to equal the level herein approved will substantially 
increase respondents’ [railroads’] revenues therefrom, and will 
constitute not more than a fair proportion of respondents’ total 
income...’’ ZJd., at 73. 

The foregoing findings cover the needs emphasized in the North 
Carolina case. They go far beyond the bare disparity between the 
existing intrastate rate and the proposed minimum rate which is in 
substantial uniformity with the interstate rate. These findings 
demonstrate that the proposed rate in Florida will be within the 
zone of reasonableness and, in the opinion of the Commission, will 
cause the intrastate freight traffic to contribute a fair share of the 
earnings. 

The Commission has applied to the Florida operations the same 
conclusion it reached as to the need for increased revenue on a 
national basis and has distributed the burden within Florida along 
the same lines it followed when estimating the revenues available 
in the southern territory from intrastate as well as interstate 
operations. In the absence of any showing that it is not applicable 
to Florida, the evidence which forms the basis of the Commission’s 
nationwide order becomes the natural basis for its Florida order. 

The Commission in the instant case has provided that these 
‘*findings are without prejudice to the right of the authorities of 
the State of Florida, or any other interested party, to apply for a 
modification thereof as to any specific intrastate rates . . . on the 
ground that they are not related to the interstate rates . . . on like 
traffic in such a way as to contravene the provisions of the Inter- 
state Commerce Act.’’ IJd., at 74. Certain of the rates in the 
original order already have been modified or removed from that 
order. 101 F. Supp. at 946. 

No question has been raised here as to the adequacy of the 
evidence upon which any of the findings are based. Although no 
such point is urged, supporting evidence appears in the record of 
the ‘‘full hearing’’ under § 13 (4), all of which was introduced 
in evidence in the court below. Much of the factual material that 
was before the Commission in Ez Parte No. 162 and Ex Parte No. 
166, and the reports in those cases, were before the Commission 
and the court below in the present proceedings. To permit such 
material and reports to be applied under § 15a but not under § 13 
(4) would be contrary to the complementary nature of those 
sections. 
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‘‘The decision in the first proceeding, that the increase in 
interstate rates was reasonable, was made in the hope that the 
state commissions would bring intrastate rates into harmony. 
When they failed to do so, the Commission reaffirmed its 
finding that the new interstate rates were reasonable and found 
that the intrastate rates must be raised in order that the in- 
trastate traffic may bear its fair share of the revenue burden. 
It is plain from the nature of the inquiry that the rate level, 
to which both classes of traffic were raised, was found reason- 
able on the basis of the traffic as a whole. Where the condi- 
tions under which interstate and intrastate traffic move are 
found to be substantially the same with respect to all factors 
bearing on the reasonableness of the rate, and the two classes 
are shown to be intimately bound together, there is no occasion 
to deal with the reasonableness of the intrastate rates more 
specifically, or to separate intrastate and interstate costs and 
revenues. Compare American Express Co. v. Culdwell, 244 
U. S. 617; United States v. Louisiana, supra [290 U. S. 70]; 
Florida v. United States, ante [292 U. S.], p. 1.’’ Illinois 
Commerce Commission v. United States, 292 U. 8. 474, 483-484. 
See also, Montana v. United States, 106 F. Supp, 778, 783. 


The appellants point out that in the North Carolina case, this 
Court mentioned the absence of other findings. Those, however, 
are not needed to sustain an order already supported by such find- 
ings as have been made in this case. 

For example, the North Carolina case mentions the absence in 
that case of a finding that the existing 1.65 cent per mile intra- 
state passenger rate was confiscatory. Such a finding, supported 
by competent evidence, would have provided a constitutional 
ground for enjoining the state rate. See Norfolk & Western R. Co. 
v. West Virginia, 236 U. S. 605; Northern Pacific R. Co. v. North 
Dakota, 236 U. S. 585. The Interstate Commerce Commission’s 
jurisdiction over intrastate rates, however, is not limited to cases 
where those rates are confiscatory. It is sufficient that the existing 
intrastate rates cause ‘‘unjust discrimination against interstate or 
foreign commerce ...’’ In that event, § 13 (4) directs the Com- 
mission to prescribe intrastate rates that will remove the discrimi- 
nation without raising the rate beyond the zone of reasonableness. 
See United States v. Louisiana, supra, at 74-75; Florida v. United 
States, 282 U. S. 194, 211; Wisconsin R. Commission v. Chicago 
B. & Q. BR. Co., 257 U. S. 563, 585-586. 

Similarly, the North Carolina case mentions, but does not make 
indispensable, the specific findings in dollars which were absent 
there. Reference was made in the North Carolina case to the 
absence of ‘‘findings as to what contribution from intrastate traffic 
would constitute a fair proportion of the railroad’s total income’’ 
and also to the absence of any ‘‘finding as to what amount of reve- 
nue was required to enable these railroads to operate efficiently.’’ 
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325 U.S. at 516. The Court emphasized the Commission’s reliance 
on ‘‘the mere existence of a disparity between what it said was a 
reasonable interstate rate and the intrastate rate fixed by North 
Carolina.’’ Jbid. In the instant case the Commission does not 
rely upon the mere disparity between the intrastate and interstate 
rates. On the contrary, the Commission states that the Florida 
intrastate rates ‘‘are abnormally low and are not contributing 
their fair share to the revenues required . . . to render adequate 
and efficient service and to operate profitably, and thereby accom. 
plish the purpose of the Interstate Commerce Act ...’’ Finding 
No. 5, 278 I. C. C. at 72. Also, in finding No. 6, it says that the 
establishment of the proposed increases in intrastate rates ‘‘will 
substantially increase respondents’ revenues therefrom, and will 
constitute not more than a fair proportion of respondents’ total 
income...’’ Id., at 73. More is not needed. It is not necessary, 
for general revenue purposes, to establish for each item in each 
freight rate a fully developed rate case. 

‘‘[T]he administrative arm of the Commission [would be] 
paralyzed, if instead of adjudicating upon the rates in a large 
territory on evidence deemed typical of the whole rate structure, 
it were obliged to consider the reasonableness of each individual 
rate before carrying into effect the necessary increased schedule.”’ 
United States v. Louisiana, 290 U. S. 70, 75-76, and see 78-79. See 
also, Illinois Commerce Commission v. United States, 292 U. S. 474, 
483; Florida v. United States, 292 U. S. 1, 9; Georgia P. 8S. Com- 
mission V. United States, 283 U. S. 765, 774; Wisconsin R. Com- 
mission Vv. Chicago B. & Q. R. Co., 257 U. S. 563, 588. Where the 
Commission seeks to deal generally with rates and revenues in a 
large area on evidence typical of the area as a whole, it may pro- 
ceed by way of a general order supported by sufficient evidence 
applicable to the whole territory. At the same time it is well for 
it to leave the way open, as it did here, for modifications of that 
general order in specific situations where the general order is not 
justly applicable. North Carolina v. United States, supra, at 518, 
535. 

For these reasons, we conclude that the findings before us 
sustain the order of the Commission and that the Commission was 
authorized to give the weight it did to passenger deficits when 
prescribing intrastate freight rates. The judgment accordingly 
is affirmed. 











Pete J. 
Rhee! 
Ave., 


Charles 
Feder 


vania 
Stati 


Rapha 











List of New Members 


Pete J. Antonino, Plant T. M., (B) 
Rheem Mfg. Company, 800 Chesley 
Ave., Richmond, Calif. 


Charles O. Baird, Jr., (A) 1308 Atlanta 
Federal Savings Bldg., Atlanta 3, Ga. 


Robert M. Bradley, Jr., (A) Suite 116 
Luster Professional Bldg., 924 E. Main 
St., Alhambra, Calif. 


” Alexander Carre, Asst. to T. M., 
(B) U. S. Rubber Co., 500 Wood St.. 
Bristol, Rhode Island. 


Raymond A. Dahlman, T , ar B. §. 
Reynolds Tobacco NS vce Coast 

ce, 444 Market St., Room 302, San 
Francisco 11, Calif. 


Oliver S. Delery, (A) 2101 American 
Bank Bldg., 200 Carondelet St., New 
Orleans 12, La. 


Robert J. DeMers, Traffic Ass’t, (B) 
Hills Bros. Coffee, Inc., 2 Harrison 
Street, San Francisco 19, Calif. 


Daniel G. Donovan, (B) The Pennsyl- 
vania Railroad Co., The Pennsylvania 
Station, Room 810, Pittsburgh 22, Pa. 


William P. ay, .~ Transp. ay {B) 
The Carter Oil Company, P. O. B 
801, Tulsa 2, Oklahoma. 


Meyer Goldstein, T. M., (B) Quiet-Heet 
g. Corp., 46 Oliver Street, Newark 
5, New Jersey. 


Joseph A. Illes, A. T. M., (B) Bendix 
Home a pliances, Div. AVCO Mfg. 
og ay F W. Sample St., South Bend 

, In 


Norman C. Melvin, Jr., (A) 508 Stand- 
ard Oil Bldg., Baltimore 2, Md. 


A. U. Miner, (A) 10 South Main St., 
Salt Lake City 1, Utah. 


Jerome M. Sivesind, (B) United Parcel 
Service, 1144 Harrison St., San Fran- 
cisco 3, Cal. 


Peter J. Standish, (B) The Pennsylvania 
Railroad Co., 328 Federal St., Pitts- 
burgh 12, Pa. 


Joseph F. Stoerrle, (B) The Budd Com- 
pany, 2450 Hunting Park Ave., Phila- 
delphia 32, Pa. 


REINSTATED TO MEMBERSHIP 


Raphael J. Janer, A. T. M 
"Rae 


(B) Penn-Dixie Cement Corporation, 60 East 52nd 
New York 17, N. Y. 
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Meetings of Regional Chapters 


District No. 1 Chapter 


Robert J. Fletcher, President, Boston & Maine Railroad, 150 Cause. 
way Street, Boston, Massachusetts. 


Atlanta 


C. L. Denk, Jr., G. T. M., Fulton Bag & Cotton Mills, P. O. Box 
1726, Atlanta 1, Georgia. 


Baltimore Chapter 


Karl J. Grimm, Chairman, Room 307—22 Light Street, Baltimore 
2, Maryland. 

Meets fourth Thursday of each month, September through May, at 
8:00 P. M., Association of Commerce Building, 22 Light St. Out of 
town members are cordially invited. 


Chicago Chapter 


Carl O. Gustafson, Chairman, A. F. T. M., Minneapolis & St. Louis 
Railway, 310 South Michigan Avenue, Chicago 4, Illinois. 

Meets: 12:15 P. M. Second Friday of each month at the Traffic Club 
Rooms of the Palmer House, Chicago. Out of town members are cor- 
dially invited to attend the luncheon and meeting. 


Denver Chapter 


Rodger M. Spahr, Chairman, G. F. A., Atchison, Topeka & Santa Fe 
Railway, 524 Seventeenth Street, Denver 1, Colorado. 

Meets: Third Tuesday of each month at 12:15 P. M., Albany Hotel. 
Out-of-town members are cordially invited to attend the luncheon and 
meeting. 

District of Columbia Chapter 
m nn Price, Chairman, Investment Building, Washington 5, 
Meets bi-monthly, second Tuesday. 

Out-of-town members are invited to attend the luncheons of the 

D. C. Chapter when in Washington. However, notice of such intention 


must be transmitted to the Executive Secretary by 10:30 of the day of 
the lwncheon so that reservation can be made. 





__,N. B.: Members within each of the several districts may at their own : 
with the approval of the vice-president of the district, —— and maintain district 
and local c — which may send delegates to annual or other meetings of the 
Association. Such chapters must conform to the constitution and by-laws of the 
Association, provided, however, that membership in the Association of Interstate 
Commerce Commission Practitioners shall be deemed a condition precedent to 
membership in any chapter. (Constitution—section 5, Article IV). 

(Sample charter, i.e., that of the District of Columbia Chapter, will be found on 
pages 120-122 of December, 1939, Journal). 
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Florida 


T. C. Maurer, Chairman, 227 West Forsyth Street Jacksonville, 
Florida. 


Michigan Chapter 
Alex E. Berendt, Chairman, 201-10 Ford Building, Detroit 26, Michi- 


ve Dinner meetings held on call of the Chairman, bi-monthly, at Hotel 
Ft. Shelby, Detroit, Michigan. 


Kansas City, Missouri, Chapter 


Robert P. Post, Chairman, 1040 Board of Trade Building, Kansas 
City, Missouri. 

Meets: 6:00 P. M., on the first Wednesday of each month in the 
Board Room of the Kansas City Chamber of Commerce, 11th & Baltimore 
Streets, Kansas City, Missouri. 

Out-of-town members are cordially invited to attend these meetings. 


St. Louis, Missouri, Chapter 


John E. McCullough, Chairman, Attorney, St. Louis-San Francisco 
Railroad Company, 9th and Olive Streets, St. Louis, Missouri. 

Meets: Third Friday of each month at 12:15 P. M. at the Mark 
Twain Hotel. Out of town members are cordially invited to attend the 
luncheon and meeting. 


Metropolitan New York Chapter 


Stuart P. Smith, Chairman, T. M., Jefferson Chemical Company, 
Inc., 260 Madison Avenue, New York 16, N. Y. 

Meets: Monthly at Traffic Club of New York, Hotel Biltmore, third 
Wednesday of each month 7 :30 P. M., except June, July and August. 


Ninth District Chapter 


Akeley L. Stevens, President, T. M., Northern States Power Co., 15 
South 5th Street, Minneapolis, Minnesota. 
Meets: 6:00 P. M. Second Tuesday of each month, Y. M. C. A., 
Minneapolis, Minn. 
Northeastern Ohio 
G. H. Dilla, President, 3030 Euclid Avenue, Cleveland, Ohio. 
Philadelphia Chapter 


W. Lennig Travis, Chairman, Ass’t Mgr., Traffic Division, Atlantic 
Refining Company, 260 South Broad Street, Philadelphia 1, Pennsylvania. 

Meets: Third Thursday of each month (except June, July and 
August) at 7:30 P. M., in the Philadelphia Traffic Club, Hotel Ben 
Franklin, Philadelphia, Pennsylvania. 
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Pittsburgh Chapter 
Frank J. Ryan, Chairman, District Representative, Detroit, Toledo 
& Ironton Railroad, 1404 Oliver Building, Pittsburgh 22, Pennsylvania. 
Meets: at call of Chairman. 


North Texas 


Harry G. Crafts, Chairman, P. O. Box 7186, Dallas 9, Texas. 
Meets: At time and place fixed by Chapter’s Executive Committee. 


Puget Sound 


Leonard W. Baur, Jr., President, Freight Traffic Consultant, 7614 
Mission Drive, Seattle 88, Washington. 
Meets: Third Tuesday of each month—Dinner Meeting 6:00 P. M,, 


Stewart Hotel. Out-of-town members are cordially invited to attend the 
dinner and meeting. 


San Francisco Chapter 


P. S. Labagh, Chairman, Traffic Director, California Packing Corpo 
ration, 215 Fremont St., San Francisco, California. 

A cordial invitation is extended to members of other Chapters and 
of the National Association to attend meetings. 


Southern California Chapter 


Willis E. Maley, Chairman, T. M., Pacific Coast Borax Company, 


P. O. Box 9128, Station ‘‘S’’, Los Angeles 5, California. 


Meets: First Wednesday of each month at 12:00 P. M., 9th Floor, 
Occidental Building, 1151 South Broadway, Los Angeles, California. 
Out-of-town members are cordially invited to attend. 
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